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Filed Jan 9 1951 


IN THE UNITED STATES COURT OF APPEALS FOE THE DISTBICT OF 

COLUMBIA CIRCUIT 

Beaumont Broadcasting Corporation, Appellant 

v. 

Federal Communications Commission 

Notice of Appeal and Statement of the Reasons Therefor. 

I. Notice of Appeal 

Pursuant to the provisions of §402(b)(2) of the Com¬ 
munications Act of 1934, Beaumont Broadcasting Corpora¬ 
tion, licensee of standard broadcast station KFDM, Beau¬ 
mont, Texas, gives notice of this, its appeal from a decision 
of the Federal Communications Commission dated Decem¬ 
ber 21, 1950 and effective that date. By that decision the 
Commission granted an application of Ozarks Broadcasting 
Company, licensee of Station KWTO, Springfield, Mis¬ 
souri, for a construction permit to increase its nighttime 
operating power from 1000 watts to 5000 watts. Appellant 
is aggrieved and its interests are adversely affected by this 
action which will result in substantial objectionable inter¬ 
ference to the reception of broadcast programs of appel¬ 
lants station within its regular and normally protected 
service area. 

II. Statement of the Proceedings 

1. Appellant’s radiobroadcasting station KFDM operates 
at the frequency of 560 kilocycles with power of 5000 watts 
day and 5000 watts at night using a directional antenna 
nighttime. Because of the favorable propagation charac¬ 
teristics of the 560-kilocycle frequency, the extremely effi¬ 
cient installation of the station and because of the favorable 
characteristics of soil and terrain in all directions from 
Beaumont, Texas for the conducting of radio-electric waves, 
KFDM has heretofore enjoyed a very broad coverage. 
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2. On September 17, 1946, Ozarks Broadcasting Com¬ 
pany, licensee of station KWTO filed its application for a 
construction permit to increase its nighttime operating 
power from 1000 watts to 5000 watts at the frequency 560 
kilocycles using a new directional antenna system. 

3. On April 30, 1947, the Commission designated the 
KWTO application for hearing on specified issues and 
joined station KFDM as a party respondent to the pro¬ 
ceedings. 

4. This application was the subject of a hearing on Au¬ 
gust 11-16, 1948, in which station KFDM participated. 

5. On January 20,1950 the Examiner rendered an Initial 
Decision Iproposing to ;grant the application of station 
KWTO. The Commission’s General Counsel, appellant 
and another station filed exceptions to the Initial Decision. 
Oral argument was had before the Commission en banc. 

6. The Commission published its final decision on Decem¬ 
ber 21, 1950 granting the application of station KWTO. 
The procedural history of the present controversy and the 
facts thereof (in so far as they are properly found as facts) 
are fully stated in the Decision of December 21,1950, a true 
and correct copy of which is attached and made a part 
hereof as Exhibit A. (This is published infra at pp. 35-56.) 

HE. Statement of Reasons fob Appeal 

1. As appears from the Decision and Order of the Com¬ 
mission, although KWTO’s normally-protected contour is 
2.5 millivolts per meter, the station will in fact be limited 
by interference to its 8.1 miilivolt-per-meter contour and 
the population residing between these two contours is 54 
percent of the population residing within the normally- 
protected contour. The Decision and Order is therefore 
beyond the power and authority of the Commission being 
in direct violation of that provision of the Commission’s 
regulations (which have the force and effect of law) denom¬ 
inated a Standard of Good Engineering Practice which is 
not numbered by the Commission, but which bears Para- 
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graph No. 81:9 in Pike and Fischer, Radio Regulation, 
which provides: 

‘‘Par. 81:9. A Class II, IH-B or IV station may be as¬ 
signed to a channel available for snch class, when a need 
therefor is shown, even though objectionable interference 
will be received to a field intensity contour greater than 
that specified as the normally protected contour for its 
class, provided that no objectionable interference will be 
caused by it to existing stations, and provided further, that 
the population residing in the area between the normally 
protected contour for its class and the contour to which 
objectionable interference will be received, does not exceed 
approximately 10 percent of the population in its actual 
primary service area. In case the station is located in a 
metropolitan area, the interference-free contour shall in¬ 
clude 90 percent of the population of the metropolitan 
area.” 

2. The Decision and Order is further arbitrary and ca¬ 
pricious, unlawful, beyond the power and authority of the 
Commission and in violation of the statutory standard of 
public interest, convenience and necessity in that the Com¬ 
mission failed and refused to give consideration to evidence 
of record and tendered in the record to show that it was 
possible and feasible to grant the application of Ozarks 
Broadcasting Company by requiring it to use an efficient 
and effective directional antenna which would not cause 
interference to the appellant while at the same time pre¬ 
serving to the applicant all of the coverage it seeks. 

3. The Decision and Order contains findings and conclu¬ 
sions essential to a grant of the KW'JL'O application which 
are not based upon evidence of record. 

4. The Decision and Order (purporting to rely upon an 
invalid and unlawful “condition” appended to an earlier 
order granting an application of KFDM) denies to appel¬ 
lant that comparative consideration of its service in the 
public interest, convenience and necessity to which appel¬ 
lant is entitled. 



5. The Decision and Order effects a modification of appel¬ 
lant’s license without the dne process of law required by 
§ 312(b) of the Communications Act of 1934 and the Fifth 
Amendment to the Constitution of the United States. 


January 9,1951 


Beaumont Broadcasting Corp. 


By Paul. M. Segal, 

George S. Smith, 

Philip J. Hennessey, Jr., 


Segal, Smith & Hennessey 
816 Connecticut Avenue 
Washington 6, D. C., 

Its Attorneys. 


Filed Jan 25 1951 


IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 

COLUMBIA CIRCUIT 

No. 10888 

Beaumont Broadcasting Corporation, Appellant 

v. 

Federal Communications Commission, Appellee. 

Ozark Broadcasting Company, Intervenor. 

Notice of Intention to Intervene and Statement of 
Intervenor’s Interest 

Comes now Ozarks Broadcasting Company, a Missouri 
Corporation, by its attorneys, and hereby respectfully ad¬ 
vises this Honorable Court of its intention to intervene in 
the above-entitled proceeding as a person interested therein 
and one who would be aggrieved and whose interests would 
be adversely affected by a reversal or modification of the 
Orders and Decisions of the Federal Communications Com¬ 
mission complained of by the Appeal herein. This Notice 
of Intention To Intervene And Statement Of Intervenor *s 
Interest is filed in accordance with the rights of the inter¬ 
venor herein, pursuant to Section 402(d) of the Communi- 
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cations Act of 1934, as amended, and in support thereof it 
is respectfully shown that: 

The Ozarks Broadcasting Company is the prevailing 
party under the Decision of the Federal Communications 
Commission appealed from by Beaumont Broadcasting 
Corporation herein. By the Decisions and Orders of the 
Federal Communications Commission herein under appeal, 
Ozarks Broadcasting Company has been granted a con¬ 
struction permit to increase the operating power of Station 
KWTO (of which it is the Licensee), at night, from 1 kw 
to 5 kw, using a directional antenna as specified in its ap¬ 
plication and in accordance with the evidence of the pro¬ 
ceeding before the Federal Communications Commission, 
said proceeding entitled by the Federal Communications 
Commission as Docket No. 8380, File No. BP-5259, the 
Final Decision of which appears before this Honorable 
Court as Exhibit A of Appellant’s Notice of Appeal Any 
reversal or modification of the Federal Communications 
Commission Decisions and Orders by this Honorable Court, 
as sought by the appeal of Beaumont Broadcasting Cor¬ 
poration would aggrieve and adversely affect the interests 
of Ozarks Broadcasting Company by precluding it from 
operating its station as authorized by the Federal Com¬ 
munications Commission in the public interest, convenience 
and necessity and would deprive intervenor of the valuable 
rights granted to it and acquired under the terms of the 
Federal Communications Commission Decisions and Or¬ 
ders under appeal herein. 

Respectfully submitted, 

Ozarks Broadcasting Company 
Geo. 0. Sutton, 

William Thomson, 
its Counsel. 

1038 National Press Building, 
Washington 4, D. C. 

By William Thomson 
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52 BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

Docket No. 8380 
File No. BP-5259 

In re Application of 

Ozarks Broadcasting Company (KWTO) 

Springfield, Missouri 
For Construction Permit 

Order 

At a session of the Federal Communications Commis¬ 
sion, held at its offices in Washington, D. C., on the 30th 
day of April, 1947; 

The Commission having under consideration the above- 
entitled application to increase the nighttime power of Sta¬ 
tion KWTO, Springfield, Missouri, presently operating on 
560 kc, 1 kw, 5 kw-LS, to 5 kw and to make changes in direc¬ 
tional antenna for night use; 

It Is Ordered, That, pursuant to Section 309(a) of the 
Communications Act of 1934, as amended, the said appli¬ 
cation Be, and It Is Hereby, Designated for Hearing at a 
time and place to be designated by subsequent order of the 
Commission, upon the following issues.: 

1. To determine the technical, financial and other quali¬ 
fications of the applicant corporation, its officers, directors 
and stockholders to construct and operate station KWTO 
as proposed. 

2. To determine the areas and populations which may be 
expected to gain or lose primary service from the opera¬ 
tion of station KWTO as proposed and the character of 
other broadcast service available to those areas and 
populations. 

3. To determine the type and character of program serv¬ 
ice proposed to be rendered and whether it would meet the 
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requirements of the populations and areas proposed to be 
served. 

4. To determine whether the operation of station KWTO 
as proposed would involve objectionable interference with 
stations WIND, Chicago, Illinois, KFDM, Beaumont, Texas 
and KLZ, Denver, Colorado, or with any other existing 
broadcast stations and, if so, the nature and extent thereof, 
the areas and populations affected thereby, and the avail¬ 
ability of other broadcast service to such areas and pop¬ 
ulations. 

53 5. To determine whether the operation of station 

KWTO as proposed would involve objectionable in¬ 
terference with the services proposed in the pending appli¬ 
cation of Harding College (WHBQ), Memphis, Tennessee 
(File No. BP-5405) or in any other pending applications 
for broadcast facilities and, if so, the nature and extent 
thereof, the areas and populations affected thereby, and 
the availability of other broadcast service to such areas 
and populations. 

6. To determine whether the installation and operation 
of station KWTO as proposed would be in compliance with 
the Commission’s Rules and Standards of Good Engineer¬ 
ing Practice Concerning Standard Broadcast Stations. 

7. To determine the overlap, if any, that will exist be¬ 
tween the service areas of station KWTO, as proposed, and 
of stations KCMO, Kansas City, Missouri and KOAM, 
Pittsburg, Kansas, the nature and extent thereof, and 
whether such overlap, if any, is in contravention of Section 
3.35 of the Commission’s Rules. 

It Is Further Ordered, That Johnson-Kennedy Radio 
Corporation, licensee of Station WIND, Chicago, Illinois, 
Beaumont Broadcasting Corp., licensee of Station KFDM, 
Beaumont, Texas and KLZ Broadcasting Co., licensee of 
Station KLZ, Denver, Colorado, Be, and They Are Hereby, 
Made Parties to This Proceeding. 
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Notice Is Hereby Given, That Section 1.857 of the Com¬ 
mission’s Buies and Regulations is not applicable to this 
proceeding. 

By the Commission 

T. J. Slowie 

(Seal) Secretary 

May 12 1947 

54 EXCERPTS FROM THE RULES AND REGULATIONS WITH 
RESPECT TO THE FILING OF APPEARANCE 

Sec. 1.387(a) (in part) “In order to avail himself of 
the opportunity to be heard, the applicant, in person or by 
his attorney, shall, within 15 days of the mailing of the 
notice of designation for hearing by the Secretary, file 
with the Commission a written appearance (in triplicate) 
stating that he will appear and present evidence on the 
issues specified in the statement of reasons furnished by 
the Commission on such date as may be fixed for the hear¬ 
ing . . . ” 

(b) “any person named as a party . . . shall within 15 
days of the mailing of the notice of designation as a party, 
file with the Commission, in person or by attorney, a writ¬ 
ten appearance, in triplicate, stating that he will appear 
and present evidence on the issues specified in the notice 
of hearing. 

Sec. 1.767 Service of documents and proof of service. — 
All pleadings; petitions, motions, briefs, or other docu¬ 
ments filed in any proceeding shall be served by the party 
filing the same upon all parties of record . . . 

(b) . - - Service upon the attorney or upon a party 
shall be made by delivering a copy to him or by mailing it 
to him at his last known address. 

Proof of service as provided in the foregoing shall be 
made by appropriate affidavit describing the service, which 
shall be attached to the original and to all copies filed with 
the Commission. 

• • • • • • • • • . • 
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67-A BEFORE THE 

FEDERAL COMMUNICATION'S COMMISSION 

Washington 25, D. 0. 

Docket No. 7628 
File No. BP-4241 

In re Application of 

Beaumont Broadcasting Corporation (KFDM) 
Beaumont, Texas 
For Construction Permit 

Decision and Order on Petitions for Reconsideration 

By the Commission: 

The Commission has before it petitions for reconsidera¬ 
tion filed March 12, 1947, by Harding College (WHBQ), 
Memphis, Tennessee, and March 14,1947, by Ozarks Broad¬ 
casting Company (KWTO), Springfield, Missouri, directed 
against the Commission’s Order of February 22, 1947, 
granting without hearing the above-entitled application 
filed November 19, 1945, by Beaumont Broadcasting Cor¬ 
poration (KFDM), Beaumont, Texas, for a construction 
permit (File No. BP-4241) to increase power of Station 
KFDM from 1 to 5 kw on the frequency 560 kc, install a 
new transmitter, change transmitter location, and install a 
directional antenna for nighttime use. On March 21, 1947, 
Beaumont Broadcasting Corporation (KFDM) filed its op¬ 
position to each of the foregoing petitions for reconsid¬ 
eration. 

Station WHBQ, Memphis, Tennessee, presently operates 
unlimited time on the frequency 1400 kc, with 250 watts 
power. It has pending before the Commission an applica¬ 
tion filed November 1,1946, for a construction permit (File 
No. BP-5405) requesting change in frequency to 560 kc, 
and increase in power to 1 kw night, 5 kw local sunset. On 
January 9, 1947, the Commission designated this applica¬ 
tion for hearing (Docket No. 8047). On April 11, 1947, 
the Commission granted KFDM’s petition to intervene in 


this hearing, the date for which has not yet been scheduled. 

Station KWTO, Springfield, Missouri, presently operates 
unlimited time on the frequency 560 kc, with power of 1 kw 
night, 5 kw local sunset, using a directional antenna at 
night. This petitioner has pending before the Commission 
an application for construction permit (File No. BP-5259) 
filed September 17, 1946, requesting an increase in night¬ 
time power to 5 kw. On April 30, 1947, the Commission 
designated this application for hearing (Docket No. 8380) 
and Beaumont Broadcasting Corporation (KFDM), Beau¬ 
mont, Texas, was named a party. On May 15,1947, KFDM 
filed its appearance, signifying its intention to appear and 
be heard in that proceeding. 

The basis for the WJtLBQ petition for reconsideration is 
that operation as proposed by its pending application for 
construction permit (File No. BP-5405; Docket No. 8047) 
will increase the nighttime interference to KFDM operat¬ 
ing as proposed by the February 22, 1947 grant; and that 
such additional nighttime interference would involve 
67-B a population and area loss to KFDM of 42,471 
(5.37%) and 1,028 square miles (12%). Petitioner 
requests the Commission to modify the KFDM grant so as 
to make it contingent on the grantee’s acceptance of such 
interference 11 to the outer edges of the new 5 kw. nighttime 
service contour as would result from the grant of the 
WHBQ application now pending”. In opposition to this 
petition, KFDM alleges that the Commission on June 13, 

1946, had originally designated for hearing the KFDM ap¬ 
plication for construction permit to increase power; that 
the issues upon which the hearing was to have been heard 
were released on June 24, 1946, and publication thereof 
made in the Federal Register on June 29, 1946; that the 
hearing was first scheduled to be held on October 4, 1946, 
and thereafter continued three times until February 22, 

1947, when, upon petition of KFDM, it was removed from 
the hearing docket and granted; that, however, at no time 
during the pendency of the KFDM application on the hear- 
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ing docket did WHBQ petition to intervene, and therefore 
“if petitioner had any interest in the KFDM proceeding, 
it was its duty to seek the first administrative remedy avail¬ 
able before the Commission, which in this* instance should 
have been a petition to intervene”. 

The basis for the KWTO petition is that operating as 
proposed by its pending application for increased power 
(File No. BP-5259; Docket No. 8380) KWTO would in¬ 
crease the limitation to KFDM, operating pursuant to the 
February 22, 1947 grant, to its 3.5 mv/m contour; that 
KFDM as a Class III station is normally entitled, under 
the Commission’s Standards, to be protected to its 2.5 
mv/m contour. Petitioner prays the KFDM grant be modi¬ 
fied so as to make it subject to acceptance by KFDM of any 
interference which would result to it from the operation 
of KWTO as proposed by its application (File No. BP- 
5259; Docket No. 8380), if granted; or, in the alternative, 
that the Commission set aside the February 22,1947, grant 
to KFDM and designate that application for hearing in a 
consolidated proceeding with petitioner’s application. The 
opposition of KFDM to the KWTO petition is on the same 
grounds as that made by KFDM to the WHBQ petition, 
set forth above. 

Under the Commission’s Rules, only pending applica¬ 
tions which are “mutually exclusive” would be entitled to 
comparative consideration. The grant of the KFDM ap¬ 
plication involves no objectionable interference to the pro¬ 
posed operation of Station WHBQ, Memphis, Tennessee, 
and but slight interference to the proposed operation of 
KWTO, Springfield, Missouri. And insofar as the KFDM 
grant involves objectionable interference from the proposed 
operations of WHBQ and KWTO, it is clear the interfer¬ 
ence is not of such character as to render the applications 
mutually exclusive. Both petitioners, in effect, acknowl¬ 
edge this, since the WHBQ petition merely requests that 
the grant be modified so as to make it subject to the limi¬ 
tation that may be imposed on the grantee’s station by the 
simultaneous operation of petitioner’s proposed station, 
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should a grant of the latter application be found by the 
Commission otherwise to serve the public interest, and the 
KWTO petition requests this relief in the alternative. 
67-C The Commission has found that Beaumont Broad¬ 
casting Corporation (KFDM), grantee, is legally, 
technically, financially and otherwise qualified, and that a 
grant of the Beaumont Broadcasting Corporation 
(KFDM) application (File No. BP-4241) would serve the 
public interest, convenience and necessity. Petitioners do 
not challenge this finding. Moreover, if the Commission, 
upon consideration of petitioners’ applications concludes 
that they or either of them, are legally, technically, finan¬ 
cially and otherwise qualified, and that a grant of either 
or both would not result in objectionable interference to 
any existing station or pending applications (other than 
that of Beaumont Broadcasting Corporation (KFDM)), 
the Commission may be able to find that a grant of these 
applications would serve the public interest. We find, 
therefore, no compelling reason in the petitions for setting 
aside our grant to KFDM; on the other hand, since the 
interference which the petitioners’ would cause to KFDM, 
by their respective applications operating as proposed is 
not substantial, we think public interest would be served 
by making the KFDM grant conditioned upon the accept¬ 
ance by it of such interference, in the event the Commis¬ 
sion is otherwise able to find that a grant of petitioners’ 
applications, would serve the public interest. 

Accordingly, It Is Ordered this 21 day of August, 1947, 
That insofar as the WHBQ petition prays, and the KWTO 
petition prays in the alternative, that the permit issued to 
Beaumont Broadcasting Company (KFDM), Beaumont, 
Texas, be modified by expressly subjecting the operation 
of said grantee to such interference as it may receive from 
the operation as proposed by the applications of WHBQ 
(File No. BP-5405) and KWTO (File No. BP-5259), said 
petitions Be, And They Are Hereby, Granted, and the 
action of the Commission of February 22, 1947 granting 
without hearing the above-entitled application of Beau- 
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mont Broadcasting Company (KFDM), Beaumont, Texas 
(File No. BP-4241) Be, And It Is Hereby Modified, so as 
to make said grant expressly subject to the condition that 
grantee accept whatever interference may be caused to 
station KFDM operating as proposed, by the grant of the 
applications of Harding College (WHBQ), Memphis, Ten¬ 
nessee (File No. BP-5405; Docket No. 8047) and Ozarks 
Broadcasting Company, (KwTO), Springfield, Missouri, 
(Filed No. BP-5259; Docket No. 8386) in the event such 
grants are made. 

It Is Further Ordered, That insofar as the petition of 
Ozarks Broadcasting Company (KWTO), requests the 
Commission to reconsider the KFDM grant of February 
22, 1947, set said grant aside, and designate the KFDM 
application for hearing in a consolidated proceeding with 
petitioner’s application (BP-5259; Docket No. 8380) the 
petition Be, And It Is Hereby, Denied. 

Federal Communications Commission 

Wm. P. Massing 
Actg. Secretary. 


68-A Before the 

Federal Communications Commission 
Washington 25, D. C. 

Docket No. 7628, File No. BP-4241. 

In re Application of 

Beaumont Broadcasting Corporation (KFDM) 
Beaumont, Texas 

For Construction Permit 

Memorandum Opinion and Order. 

(Adopted December 18, 1947) 

The Commission has before it a petition of Beaumont 
Broadcasting Corporation (KFDM) filed September 10, 
1947, asking that the Commission reconsider the action 
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taken by a Board of Commissioners on August 21, 1947, 
modifying the action of the Commission of February 22, 
1947, (which granted without hearing the application of 
petitioner), so as to make said grant expressly subject to 
the condition that the grantee accept whatever interfer¬ 
ence may be caused to station KFDM, operating as pro¬ 
posed, by the grant of the applications of Harding College 
(WHBQ), Memphis, Tennessee (File No. BP-5405, D- 
8047), and Ozarks Broadcasting Company (KWTO), 
Springfield, Missouri (File No. BP-5259, D-8380), in the 
event such grants are made. Oppositions to the subject 
petition have been filed by Harding College (WHBQ) and 
Ozarks Broadcasting Company (KWTO). 

On November 19,1945, petitioner filed its application for 
a construction permit to increase the power of station 
KFDM from 1 to 5 kw on the frequency 560 kc, change 
transmitter location and install a directional antenna for 
night use. The application was designated for hearing on 
June 13, 1946. The issues upon which the hearing was to 
be had were released June 24, 1946, and publication was 
made in the Federal Register, June 29,1946. A hearing was 
first scheduled on October 4,1946, and thereafter continued 
three times until February 22, 1947, when upon petition of 
KFDM, the application was removed from the hearing • 
docket and granted. 

During the pendency of the KFDM application, Harding 
College (WHBQ), Memphis, Tennessee and Ozarks Broad¬ 
casting Company (KWTO), Springfield, Missouri, filed 
applications on the same frequency—560 kilocycles. 
WHBQ, presently operating unlimited time on 1400 kilo¬ 
cycles, with 250 watts power, filed its application on No¬ 
vember 1, 1946, for a construction permit requesting 
change in frequency to 560 kilocycles and an increase in 
power to 1 kilowatt night, 5 kilowatts local sunset (File 
No. BP-5405). On January 9,1947, the Commission desig¬ 
nated this application for hearing (Docket No. 8047). 1 

1 The hearing was held December 1 to 3,1947. 
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KwTO, presently operating unlimited time on the fre¬ 
quency 560 kilocycles, with power of 1 kilowatt at night, 
5 kilowatts local sunset, using a directional antenna at 
night, filed its application on September 17, 1946, request¬ 
ing an increase in power to 5 kilowatts at night (File No. 
BP-5259). On April 30, 1947, the Commission designated 
this application for hearing (Docket No. 8380) and KFDM 
(which as stated above had received a grant on February 
22, 1947) was named a party. 2 On May 15, 1947, KFDM 
filed its appearance, signifying its intention to 
68-B appear and be heard in that proceeding. After 
having received its grant, KFDM asked leave to 
intervene in the hearing on WHBQ’s application, and on 
April 11, 1947, was named as a party thereto. At no time 
did stations WHBQ or KWTO petition to intervene in 
the hearing on the KFDM application. 

On March 12,1947, Harding College (WHBQ), Memphis, 
Tennessee, and on March 14, 1947, Ozarks Broadcasting 
Company (KWTO), Springfield, Missouri filed petitions 
asking that the Commission reconsider its action of Feb¬ 
ruary 22, 1947, granting without hearing the applica¬ 
tion of petitioner—Beaumont Broadcasting Corporation 
(KFDM). The basis for the WHBQ petition for reconsid¬ 
eration was that operation as proposed by its pending 
application for construction permit (File No. BP-5405; 
Docket No. 8047) will increase the nighttime interference 
to KFDM operating as proposed by the February 22, 1947 
grant; and that such additional nighttime interference 
would involve a population and area loss to KFDM of 
42,471 (5.37%) and 1,028 square miles (12%). Petitioner 
requested the Commission to modify the KFDM grant so 
as to make it contingent on the grantee’s acceptance of 
such interference “to the outer edges of the new 5 kw 
nighttime service contour as would result from the grant 
of the WHBQ application now pending.” The basis for 
the KWTO petition was that operating as proposed by its 
pending application for increased power (File No. BP- 


2 The hearing is scheduled for January 29, 1948. 
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5250; Docket No. 8380) KWTO would increase the limita¬ 
tion to KFDM, operating pursuant to the February 22, 
1947 grant, to its 3.5 mv/m contour; that KFDM as a Class 
III station is normally entitled, under the Commission’s 
Standards, to be protected to its 2.5 mv/m contour. Peti¬ 
tioner prayed that the KFDM grant be modified so as to 
make it subject to acceptance by KFDM of any interfer¬ 
ence which would result to it from the operation of KWTO 
as proposed by its application (File No. BP-5259; Docket 
No. 8380), if granted; or, in the alternative, that the Com¬ 
mission set aside the February 22, 1947, grant to KFDM 
and designate that application for hearing in a consoli¬ 
dated proceeding with petitioner’s application. 

In the decision and order on petitions for reconsidera¬ 
tion of August 21, 1947, it was pointed out that station 
KFDM, operating as proposed, would not cause interfer¬ 
ence to station WHBQ and but slight interference to sta¬ 
tion KWTO, Springfield, Missouri, but that if the WHBQ 
and/or KWTO applications were granted, KFDM would 
receive objectionable interference from those proposed 
operations. The memorandum opinion and order states 
that, “Since the interference which the petitioners would 
cause to KFDM by their respective applications operating 
as proposed is not substantial, we think public interest 
would be served by making the KFDM grant conditional 
upon the acceptance by it of such interference in the event 
the Commission is otherwise able to find that a grant of 
petitioner’s applications, (WHBQ) and (KWTO), would 
serve the public interest.” We so ordered, and it is that 
action which KFDM seeks to have reconsidered. 

In subject petition, KFDM reiterates the contention it 
made in its opposition to the prior petitions of WHBQ and 
KWTO that since neither KWTO or WHBQ attempted to 
intervene in the KFDM hearing all the time that the 
KFDM application was on the hearing docket, they have 
no standing to request as a condition upon the grant of 
KFDM that it accept whatever interference may be caused 
by the proposed operation of those two stations. This 
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contention was considered and rejected (at least tacitly) 
in tlie opinion of August 21, 1947, and we hold it to 
68-C be an insufficient reason to set aside our action of 
August 21; 1947, in entertaining and granting the 
petitions for reconsideration filed by WHBQ and KWTO.* 
It cannot be contended that the Commission lacked juris¬ 
diction to entertain the petitions of WHBQ and KWTO. 
The petitions were filed within the 20-day period specified 
by, and otherwise comply with, the provisions of Rule 
1.390. The petitions being properly before us and being 
meritorious, reconsideration of the KFDM application was 
in order, and one of several actions could have been taken 
under our Rules. We could have set aside the grant and 
designated KFDM’s application for hearing on a compara¬ 
tive basis with the applications of WHBQ and KWTO. 
But the Commission did not take that course, feeling that 
the public interest would be better served J>y an immediate 
grant of the KFDM application, subject to any interfer¬ 
ence that might result if the WHBQ and KWTO applica¬ 
tions were subsequently granted. That action was taken 
pursuant to Section 1.383 of our Rules which reads: 

§ 1.383 Partial grants.—Where the Commission without a 
hearing grants any application in part, or with any priv¬ 
ileges, terms, or conditions other than those requested, or 
subject to any interference that may result to the station 
if designated application or applications are subsequently 
granted, the action of the Commission shall be considered 
as a grant of such application unless the applicant shall, 
within 20 days from the date on which public announce¬ 
ment of such grant is made, or from its effective date if a 
later date is specified, file with the Commission a written 
request rejecting the grant as made. Upon receipt of such 
request, the Commission will vacate its original action 
upon the application and set the application for hearing in 
the same manner as other applications are set for hearing, 
(emphasis supplied) 

• See Ashbacker v. Federal Communications Commission, 326 
U. S. 327. . . 
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One of the purposes of that Rule was to furnish the 
Commission with a flexible instrument for dealing with 
applications that involve less than prohibitive interference. 
Instead of holding all such applications until they could 
receive simultaneous processing, Rule 1.383 permits an 
application to be granted subject to accepting possible in¬ 
terference from specified applications that might be sub¬ 
sequently granted. If, for any reason, the grantee did not 
wish to accept such a grant, he could reject it, whereupon 
the Commission would vacate its action and designate the 
application for hearing. 

The instant case presents a situation to which the Rule 
is eminently applicable. For here, KFDM, while causing 
no interference to WHBQ and but slight interference to 
KWTO, would receive interference from both, as pointed 
out earlier in this opinion. While requirements of a fair 
hearing would not permit a grant of the KFDM applica¬ 
tion and a later denial of the WHBQ and KWTO applica¬ 
tions on the ground that they would cause interference to 
the newly authorized operation of KFDM (since all three 
were co-pending), it is possible to grant KFDM, condi¬ 
tional upon its accepting whatever interference might be 
caused by the WHBQ and KWTO applications, if granted. 
If such a course be taken, WJbLBQ and KWTO can not 
object, and if KFDM does not wish to accept such a grant, 
then it is privileged under the Rule to refuse the grant on 
such terms and demand a comparative hearing. What 
KFDM cannot do is successfully lay claim to an uncondi¬ 
tional grant because, by inadvertence, the Commis- 
68-D sion made such a grant during the pendency of con¬ 
flicting applications. In our decision of August 21, 
1947, we undertook to correct our oversight, and that de¬ 
cision, in effect made a partial grant under the provisions 
of Section 1.383. We adhere to the conclusion there 
reached for reasons herein stated. However, so much of 
our language in that opinion as is directed to character¬ 
izing the three applications as not being entitled to com¬ 
parative consideration is hereby withdrawn. 
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Station KFDM apparently believes that the interference 
it might receive from WHBQ and KWTO is other than 
minimal. If for that reason it does not desire to accept 
the partial grant it may invoke the provisions of Section 
1.383 within 20 days from the effective date of onr action. 
And since the matter is still before us by virtue of timely 
filed petitions, the effective date of our action will be the 
date of public announcement of the instant memorandum 
opinion and order. 

Accordingly, It Is Ordered, This 18th day of December, 
1947, that the petition of Beaumont Broadcasting Corpo¬ 
ration (KFDM), for reconsideration of the action taken 
August 21,1947, by a Board of Commissioners Be, And It 
Is Hereby, Denied, and that said action of the Board of 
Commissioners, Be, And It Is Hereby, Affirmed. 

Federal, Communications Commission 
T. J. Slowie 
Secretary 

#•••*•**•• 
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Endorsed: Federal Communications Commission Jan 
8 1948 Office of Secretary. 

Endorsed: Received Jan 9 1948 Federal Communica¬ 
tions Commission 

Before the 

Federal Communications Commission 
Washington 25, D. C. 

Docket No. 8380 
File No. BP-5259 

In re Application of Ozarks Broadcasting Company 
(KWTO) Springfield, Missouri 
For Construction Permit 

Petition for Continuance of Hearing Date. 

Ozarks Broadcasting Company, Springfield, Missouri, by 
its attorneys, hereby requests the Commission to continue 





the date of the hearing on the above-styled application for 
a period of thirty days from January 29,1948. In support 
thereof, it is respectfully shown unto the Commission that: 

1. Ozarks Broadcasting Company is presently licensed to 
operate Station KWTO on the 560 kilocycle frequency with 
power of 5 kilowatts day and 1 kilowatt night, unlimited 
hours of operation, at Springfield, Missouri. The above- 
styled application of this licensee seeks to increase the 
night-time power on the 560 kilocycle frequency from 1 to 
5 kilowatts, and to make changes in the directional antenna 
for night use. 

2. The Commission’s Order of April 30,1947, designated 
the said application for hearing, and Station WIND, Chi¬ 
cago, Illinois, Station KFDM, Beaumont, Texas, and Sta¬ 
tion KLZ, Denver, Colorado, were made parties to the pro¬ 
ceeding. The hearing on this application is presently 
scheduled for January 29, 1947 at Washington, D. C. 

3. In an effort to eliminate, or materially reduce, the in¬ 
terference from the proposed operation of Station KWTO 

‘ • to the other stations named as parties to this proceeding, 
this applicant’s consulting radio engineer has been re¬ 
quested to make further engineering studies involving the 
re-design of the directional antenna for such proposed op¬ 
eration. This consulting radio engineer advises that such 
engineering study and subsequent engineering report 
thereon will require about thirty days more to complete. 
Upon the completion of this engineering data, this appli¬ 
cant proposes to submit this information as an amend¬ 
ment to the said application. It is anticipated that the in¬ 
terference conditions to some or all of the other parties to 
this proceeding will be materially changed by such amended 
proposal 

71 4. A continuance of the presently designated hear¬ 

ing date for a period of thirty days would thereby 
permit additional time for the submission of such data as 
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well as the consideration thereof by the Commission, and 
consequently would be in the public interest, convenience 
and necessity. 

Wherefore, the premises considered, it is respectfully 
prayed that the Commission continue the date of the hear¬ 
ing on the above-styled application for a period of 30 days 
from January 29,1948. 

Respectfully submitted, 

Ozarks Broadcasting Company, 
By its attorneys 
Geo. 0. Sutton 
John H. Midlen 
William Thomson 
103S National Press Building 
Washington 4, D. C. 

By John H. Midlen 

January 8,1948 

***•••••*• 

109 DOCKET FILE COPY ORIGINAL 

FCC 48M-296 
24160-7/48 

Before the 

Federal Communications Commission 
Washington, D. C. 

Docket No. 8380 
File No. BP-5259 

In re Application of Ozarks Broadcasting Company 
(KWTO) Springfield, Missouri 
For Construction Permit 

Order. 

The Commission having under consideration a petition 
filed July 2, 1948, by Ozarks Broadcasting Company 
Springfield, Missouri, requesting the deletion of Issues No. 
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1 and 7 in the Commission order of April 30, 1947, desig¬ 
nating for hearing its above-entitled application for con¬ 
struction permit; 

It Is Ordered, This 9th day of July, 1948, that the peti¬ 
tion Be, And It Is Hereby, Granted; and that the Commis¬ 
sion order of April 30,1947, designating the Ozarks Broad¬ 
casting Company application for hearing Be, And It Is 
Hereby, Amended so as to delete Issues No. 1 and 7. 

Federal Communications Commission, George E. Sterl¬ 
ing, Commissioner. 

T. J. Slowie, 

(Seal) Secretary 


Excerpts from Testimony and Proceedings. 

117 Howard T. Head, a witness called on behalf of 
Ozarks Radio Corporation, having been first duly 
sworn, was examined and testified as follows: 


160 Mr. Slaughter. 

Cross Examination 

Mr. Sutton: These are questions on behalf of 

161 KLZ, I assume. 

Mr. Slaughter: On behalf of KLZ. 

By Mr. Slaughter: 

Q. This proposal involves the erection of two additional 
towers? A. Yes, sir. 

Q. Do you know the dimensions of the site? A. Not 
from personal examination, no. 

Q. What is your understanding of the dimensions of the 
site? A. We have informed the licensee of KWTO of the 
amount of property required for the installation of addi¬ 
tional towers and ground system, and we have been in¬ 
formed that the property is available to permit their instal¬ 
lation. 
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Q. Have you ever been requested by the applicant to 
make studies to determine whether it would be possible to 
propose a directional antenna site that would afford protec¬ 
tion to all other stations on the channel? A. Yes. 

Q. What was the result of your study? A. The primary 
result was about six weeks of fruitless work during which 
time we evolved a large number of directional antenna sys¬ 
tems most of which would not provide the necessary pro¬ 
tection. 

We evolved one design consisting of a different 
162 configuration of 4 radiating elements which we con¬ 
ceived to be an impractical antenna design. 

In addition it required a site of such dimensions it was 
likewise considered undesirable. 

It was something greater than a quarter section. 

After having exhausted what we considered to he the four 
elements of possibilities, we explored a five-element an¬ 
tenna and produced a five-element design which, although 
it would work in theory, did not appear to be practical be¬ 
cause of the amount of material required to construct the 
antenna system. 

The amount of steel in the towers made it appear im¬ 
practical, as well as the amount of land required. 

Q. It would require additional land? A. A great amount 
of additional land. 

Q. Did you consider any possibility of a 6-tower array? 
A. No, sir. 

240 Glenn D. Gillett resumed the witness stand and 
was examined and testified as follows: 

• **•*•• ••• 
248 Direct Examination (Resumed) 

By Mr. Slaughter: 

Q. Mr. Gillett, did you hear Mr. Head’s testimony with 
respect to the efforts made to design a directional antenna 
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which would afford complete protection to all those stations 
on the channel? A. Yes, I did. 

Q. Have you made any study to determine whether or 
not a different directional antenna pattern would render 
protection to all the other stations on the channel? A. Yes, 
I have. 

249 Q. What are the results of that study? 

Mr. Sutton: That question is objected to. If such 
studies have been made appropriate time was available to 
counsel during the period of the past several months in 
which several continuances were granted, and we are on no 
notice whatsoever of any proposal for the operation of 
KWTO other than that now on file and, should such infor¬ 
mation have been discovered prior to the hearing either a 
continuance for the purpose of submitting such a proposal 
by the intervener would have been proper, or a petition for 
enlargement of the issues to permit such would have been 
proper, and not having done so this intervener cannot come 
in now with a surprise move of this kind. 

I refer the Examiner to the Commission’s actions in the 
550 case in the spring of 1946 wherein a continuance was 
requested and several proposals for the operation of a 
station other than as contained in its application were made, 
proner time was given to become acquainted with its study 
and meet the issue since there was no such issue in the no¬ 
tice. 

The Presiding Officer: The application in hearing is by 
licensee of KWTO for a particular plan of operation as 
specified in the application and as shown by the evidence 
and that is the only proposal that is before us. 

Evidence of operation by different directional antenna 
systems or patterns or other types of operation is 

250 not properly before us and evidence along such lines, 
as I construe the law and Commission policy to be, 

is not admissible. 

For that reason the objection is sustained. 
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Mr. Slaughter: I never had a chance to answer Mr. Sut¬ 
ton. 

The Presiding Officer: Those are my views. I am sorry 
it preceded your response. 

Will yon make a statement? 

Mr. Slaughter: Yes. This question was asked Mr. Head 
and his testimony was that consideration had been given 
but that, I believe, there was not sufficient ground available 
for the installation of such a system. 

We asked Mr. Head hew much ground was available and 
what the dimensions of the site were and he couldn’t even 
give that. 

I submit that if permitted to show what could be done 
out there, the next move would be up to them to show it 
could not be done. 

The Presiding Officer: You are not taking the position, 
Mr. Slaughter, that you think this applicant ought to be 
granted something else besides that which it applies for? 

Mr. Slaughter: No, I am not. 

The Presiding Officer: That being so, why should we 
undertake to show in evidence something besides that ap¬ 
plied for? The application will stand or fall upon 
251 that which they seek. Evidence as to what they 
might have applied for is immaterial. 

Mr. Slaughter: You might grant them contingent upon 
their filing an application specifying the different direc¬ 
tional antenna. It has been done before. 

The Presiding Officer: They might construe that to be 
a radial of that which they seek. 

Mr. Slaughter: They might. 

The Presiding Officer: The Commission will either, as 
I view it, deny or grant that which is sought. It is on that 
concept that I hold to be immaterial evidence of some al¬ 
ternative plan of operation. 

Mr. Slaughter: Will you note an exception to the rul¬ 
ing, please? 

The Presiding Officer: Very well. 
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Mr. Segal: Mr. Examiner, I have a little problem con¬ 
cerning the record because I bad intended, on behalf of my 
client, to cross-examine Mr. Gillett with reference to this 
particular matter and I should ask a question. 

I assume Mr. Sutton will then make the same objection 
and we will have the same ruling. 

In order that the discussion of this problem may all be 
in one place may I make a brief statement as to why I think 
this line of inquiry is proper? 

The Presiding Officer: You may. 

252 Mr. Segal: I do not have any position in mind 
that the Commission should grant this applicant 
something different from that which he has applied for. It 
seems to me quite clear that this evidence of the engineer 
is admissible for the purpose of showing this application 
should be denied. 

Underlying the whole hearing is the basic question of 
whether it is in the public interest to grant an application 
which though it enlarges the service of the applicant does 
so at the expense of reducing the existing service area of 
two other stations. 

If an applicant because of lack of technical skill or some 
reckless disregard of other stations on this frequency, per¬ 
sists in an application which will cause interference, while 
at the same time it is quite possible to design an antenna 
which will not cause that interference, I think the Commis¬ 
sion has before it a basic consideration of public interest 
going to the very heart of the case. 

I should like to point out that the whole question of de¬ 
signing a directive antenna which will not cause interfer¬ 
ence has been in this case from the very outset. As early 
as January 8, 1948, Ozarks Broadcasting Company filed a 
petition for continuance of hearing date in which they rep¬ 
resented to the Commission that they had requested their 
consulting engineer to make studies involving redesign of 
the directional antenna so as to eliminate any interfer¬ 
ence. 
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253 In reliance on that representation the Commission 
granted a postponement. 

Again on February 12 a further petition was filed by 
Ozarks Broadcasting Company and again it was repre¬ 
sented to the Commission that engineering studies had 
been conducted for more than a month involving redesign 
of the directional antenna in ocder to eliminate or reduce 
the possibility of interference. On that representation the 
Commission again granted a postponement. 

On March 17,1948, a third such motion was filed in which 
it was represented to the Commission that the efforts to de¬ 
sign an antenna were being gone forward with. So at least 
on three occasions this applicant told the Commission that 
it was desirous of designing an antenna which would en¬ 
large the coverage of KWTO without doing this injury to 
other stations on the frequency. 

They now come and have given testimony that they can’t 
do it. 

If now it is possible through Mr. Gillett to prove not 
that they can’t do it, but that they won’t do it, I think we 
are right at the heart of the character of this application. 

Mr. Sutton: Before you rule I would like to be heard 
in reply to that. 

The Presiding Officer. The record will indicate that I 
have previously ruled in effect, but the matter is still 

254 under consideration. 

Mr. Sutton: Then I should like to be heard. If 
it is disposed of there is no necessity to repeat my posi¬ 
tion. 

The Presiding Officer: Before you reply let us try to 
summarize all the arguments. 

Do you have anything further to add, Mr. Slaughter? 

Mr. Slaughter: Only that this is to refute Mr. Head’s 
testimony. 

The Presiding Officer: Mr. Irion ? 

Mr. Irion: I have nothing to add to that, Mr. Examiner. 

The Presiding Officer: Mr. Sutton? 
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Mr. Sutton: Mr. Examiner, so that the record may be 
clear on that, there have been a number of continuances and 
I believe in accordance with Mr. Head’s statement, con¬ 
siderable investigation to attempt to define what he has 
termed a practical antenna to do that. 

Those continuances, if nothing else, served notice on 
these respondents that such was being done. 

We now reach the stage where they say they can do some¬ 
thing different. 

Had I wanted to change the antenna or amend it on be¬ 
half of my applicant— 

The Presiding Officer: Except me. Let me interrupt. 
They don’t say they are able to do something different. 
The question is did they or did they not and, we don’t know 
yet. 

255 Mr. Sutton: The point I had in mind was that the 
question was quite broad and asked for the results 
thereof and, I assume it goes forward with a description of 
the design of the antenna, because the study was made and 
no objection was made to that. 

Had I desired to amend the application on behalf of my 
client and put in a different pattern, I would have had to 
have filed a petition with the Commission for leave to amend 
and have the application amended. 

The same rule should apply to the intervener. If he has 
a plan—and I think it was understood among counsel we 
were going forward on this hearing after the last continu¬ 
ance—had they desired to put in a different proposal for 
us the opportunity was there. 

So the question now comes down to a lack of notice and 
a different proposal than is contained in the application 
and that is the basis of my objection. 

Mr. Irion: Mr. Examiner, I would like to say this: I 
am somewhat in the position of being on the fence in this 
matter but I agree with Mr. Sutton that if the interveners 
were attempting to introduce some new and extraneous pro¬ 
posal it would be objectionable. 
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However, I believe Mr. Segal made a point, if I under¬ 
stood him correctly, that if reasonable efforts were not 
made to protect the interveners, then he has a right 

256 to show by any proof he is able to offer that all rea¬ 
sonable steps were not taken and I assnme that is 

what is being done here. 

Mr. Slaughter: I would like to say further that we have 
no way of knowing whether the proposal we desire to offer 
could be accomplished at their location because we don’t 
know and Mr. Head was unable to state what the dimen¬ 
sions of that site are out there or whether the ground is 
available. 

The Presiding Officer: For what purpose do you con¬ 
strue the answer to this question to be relevant and mate¬ 
rial to the issues? 

You have probably said that before but I would like you 
to restate it. 

Mr. Slaughter: The purpose was to refute his testi¬ 
mony. I will admit it is not possible— 

Mr. Sutton: Just a minute. Mr. Head didn’t say it was 
not possible. 

Mr. Slaughter: He said without reasonable ground. 
Mr. Sutton: He said the ground required in a design he 
made was so large it was impractical. The record will show 
that. 

On the question of refutation, that is not proper evidence. 
That is not the proper way to refute it. The proper way to 
refute it is to prove Mr. Head didn’t make such an inves¬ 
tigation or couldn’t do that. That is contradicting testi¬ 
mony. This is not contradiction or refutation of it 

257 because it attempts to introduce a new plan or pro¬ 
posal made by somebody else. 

Mr. Slaughter: A proposal which we believe is feasible. 
The Presiding Officer: Does that complete your state¬ 
ment of the purpose for which you asked it? 

Mr. Slaughter: Yes. 



31 


The Presiding Officer: Mr. Segal, will yon please state 
the reason yon believe this testimony will serve any rele¬ 
vancy or materiality to the issue? 

Mr. Segal: Very concisely it is this: The pending pro¬ 
posal is to increase the coverage oi KWTO, that increase 
proposed to be had by reducing the coverage of KFDM and 
KLZ. 

Notwithstanding three alleged months of effort to de¬ 
velop an antenna which would increase the coverage of 
KWTO without injuring the service of other stations, the 
applicant today is persisting in an antenna design which 
accomplishes that injury. 

It is my contention that evidence to the effect that a 
design is possible which will not cause injury is in effect 
evidence of the persistence of the applicant in an improper 
antenna design, on which does not fit the Commission’s ob¬ 
jective, to put it bluntly and is a reckless insistence on their 
own advantage regardless of what might happen to those 
who are rendering a public service in other portions of the 
country. 

258 Mr. Sutton: May I add one thing? There is in 
this record a Commission decision which is an an¬ 
swer to the arguments of Mr. Segal with respect to any in¬ 
terference to the service area of KFDM. I call the Ex¬ 
aminer’s attention to that. 

Mr. Segal: I would be in a rather bad position to argue 
to an Examiner that a decision of the Commission is invalid. 
I don’t think we would get very far in a discussion of that 
point. 

The Presiding Officer: The applicant has made a show¬ 
ing of a particular proposal with specific engineering char¬ 
acteristics, a plan of construction. 

Likewise the applicant, both on direct and cross-examina¬ 
tion of the witnesses, has shown that studies were made and 
the extent of those studies and the results thereof, and has 
explained what its choice of antenna design is and, to the 
extent questioned, the reason why it chose that and the ex¬ 
tent of its efforts to develop other plans. 
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The applicant now objects to testimony the effect of 
which might or might not be to show or tend to show that 
other plans and designs might have been developed and 
might have been used. 

The applicant therefore places itself in the position of 
neither being willing to accept or adopt such plans if they 
were developed or to permit the existence thereof 

259 being shown. Is that a correct statement, Mr. Sut¬ 
ton? 

Mr. Sutton: No, sir, I don’t think that is a correct state¬ 
ment. 

A correct statement of my position is simply this: That 
if there is another plan the opportunity was available to 
the interveners to submit such plan so that we might meet 
such plan and have notice thereof at the time of the hear¬ 
ing. 

Having failed to do so they car.not now come in with a 
surprise move on something that is beyond the issues and 
something on which we have had no notice. 

It comes to a question of what is in the issues and what 
we are on notice of. 

That is my position, sir. 

Mr. Irion: Mr. Examiner, if I might make a suggestion 
here: I think conceivably this would come under the issue 
of whether the installation is in accordance with the Com¬ 
mission’s Standards. 

One other point. As regards the decision of the Com¬ 
mission mentioned a little earlier, if I recall correctly that 
was involved also in the Harding College case in which I 
participated. 

The decision subjected the Beaumont station to any in¬ 
terference that might be received and I think it would be a 
mistake to carry it so far as to make a grant to the other 
stations. 

260 ' The question is still open as to whether the grants 

will be made. It is a matter of whether the public 
interest will be served. 
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Mr. Sutton: May I call your attention to the Issue No. 
2: “To determine the areas and populations which may 
be expected to gain or lose primary service from the opera¬ 
tion of Station KWTO as proposed”? 

The Presiding Officer: You elect to stand on your case 
as proposed and you do not wish in this record any evi¬ 
dence as to alternative proposals that might accomplish 
service gains without injury to other stations? 

Mr. Sutton: Unless they he on proper notice. 

The Presiding Officer: And you contend you do not have 
proper notice? , 

Mr. Sutton: I do, sir. 

The Presiding Officer: Your objection is sustained. 

Mr. Slaughter: In that connection, Mr. Examiner, I 
should like to make an offer of proof that had we been 
permitted to pursue this line of inquiry that Mr. Gillett’s 
testimony would have shown that by the installation of one 
or two possible directional antenna systems it would be pos¬ 
sible to afford complete and adequate protection to all other 
stations on the channel without suffering any loss of service 
coverage by KWTO in comparison to what the KWTO pro¬ 
posal now shows. 

Mr. Segal: In the interest of saving time may I 
261 join in that offer, Mr. Examiner? 

The Presiding Officer: You may and if you wish, 
in order that the record may be complete, by way of offer 
of proof, I suggest that you might develop the matter, going 
in the record only by way of offer of proof, so that the facts 
will be there in the event the Examiner’s ruling is deemed 
to be incorrect and the Commission will have before it the 
entire proposal. 

Do you have objection to that? 

Mr. Sutton: I have objection and may the record note 
it, sir? 

The Presiding Officer: To the detailed showing of the 
offer of proof which under the Examiner’s ruling will not 
be considered as evidence? 
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Mr. Sutton: Yes. An offer of proof is limited to a state¬ 
ment of counsel, sir. 

7 m 

Mr. Irion: The practice in these hearings, I think, has 
not been identical on that. I have known it to be done both 
ways. 

I think the Examiner has made a sound point in the in¬ 
terest of economy of both money and time, that should the 
Commission feel otherwise about the Examiner’s ruling 
it would simplify the decision in this case a great deal to 
have the evidence available. 

Mr. Sutton: I think we are still guided by the rules of 
evidence generally as they apply in the Federal Courts. 

The Presiding Officer: I try to be. 

262 Mr. Sutton: Under such a situation and under 
my motion I, of course, would not cross-examine and 
the record would not show any cross-examination and the 
awkwardness of that position is that it places the party in 
a position which is very awkward indeed and, in fact, it is 
improper procedure because for the Commission to con¬ 
sider something which does not carry with it the oppor¬ 
tunity of proper cross-examination would not be proper. 

So we are in this position: That if we go up to the Com¬ 
mission and the Commission should overrule the Exami¬ 
ner, then it has to come back for hearing and the opportun¬ 
ity for cross-examination. 

Mr. Segal: I am reluctant to say so but in my view of 
the law, offers of proof are limited to statements of counsel 
as to what they would be able to prove if allowed to go 
forward. It does seem to place a burden on Mr. Sutton 
with regard to the offer <5f proof. 

The Presiding Officer: That is why before implementing 
my suggestion I inquired as to whether or not there was an 
objection and objection has been made which obviously is 
valid. Therefore my suggestion is withdrawn. 

Had you completed your statement as to your offer of 
proof? 

Mr. Slaughter: Yes, I had completed my statement. 

• ••••••••• 
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In re Application of 

Ozarks Broadcasting Company (KWTO) 
Springfield, Missouri 

For Construction Permit 
Appearances 

Mr. George 0. Sutton, Mr. John H. Midlen, and Mr. Wil¬ 
liam Thompson, on behalf of Ozarks Broadcasting Com¬ 
pany (KWTO); Mr. Harrison T. Slaughter, Mr. Thomas 
N. Dowd, and Mr. Ralph L. Walker, on behalf of Johnson- 
Kennedy Radio Corporation (WIND), and on behalf of 
Aladdin Radio & Television Corporation (KLZ), parties 
respondent; Mr. Paul M. Segal and Mr. David Toilman, on 
behalf of Beaumont Broadcasting Corporation (KFDM), 
party respondent; and Mr. H. G. Irion and Mr. Robert J. 
Rawson, on behalf of the Federal Communications Com¬ 
mission. 


Decision. 

By The Commission: Commissioners Coy (Chairman), 
Hyde and Sterling not participating. 

Preliminary Statement 

1. Ozarks Broadcasting Company, sometimes hereinafter 
referred to as KWTO, is the licensee of standard broadcast 
station KWTO which is operated at Springfield, Missouri, 
on the frequency 560 kc, with 5000 watts power daytime and 
1000 watts power at night, using a directional antenna. On 
September 17, 1946, KWTO filed an application for a con- 
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struction permit to increase its nighttime operating power 
to 5000 watts using a new directional antenna system. By 
Order of April 30, 1947, the Commission designated the 
application for hearing and made the following licensees 
parties to the proceeding: Johnson-Kennedy Radio Corpo¬ 
ration (WIND), Chicago, Illinois; Beaumont Broadcasting 
Company (KFDM), Beaumont, Texas; and KLZ Broad¬ 
casting Company (KLZ), Denver, Colorado. Each of the 
foregoing stations operates on the 560 kc frequency, and 
the individual respondents will hereinafter be referred to 
by their respective station call letters. 

2. The issues in this proceeding relate to the areas and 
populations which will gain or lose service, the availability 
of other broadcast service thereto, the objectionable inter¬ 
ference to be caused to existing and proposed sta- 

821 tions, and the compliance of the KWTO proposal 
with the requirements of the Commission’s Rules 
and Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations. Hearing upon the KWTO 
application was first scheduled to be held on January 29, 
1948. After six continuances, granted upon petitions of 
KWTO, hearings were conducted at Washington, D. C. on 
August 11,12,13 and 16, 1948. Each party, except WIND 
which filed a statement in lieu of proposed findings, filed 
proposed findings of fact and conclusions of law, and 
KWTO also filed a memorandum brief. 

3. On January 20, 1950, Examiner J. D. Bond rendered 
an Initial Decision granting the application of Ozarks 
Broadcasting Company. The Commission’s General Coun¬ 
sel, Radio Station KFDM, and Radio Station KLZ, filed 
exceptions to the Initial Decision and requests for oral 
argument before the Commission en banc. Ozarks Broad¬ 
casting Company filed a reply brief. Oral argument was 
held on September 15,1950. The Commission’s rulings on 
the respective exceptions of the parties are set forth in the 
Appendix attached hereto. 
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4. On November 19,1945, KFDM filed an application for 
increase of its nighttime operating power from 1000 watts 
to 5000 watts using a directional antenna, which applica¬ 
tion was designated for hearing on June 13, 1946, Docket 
No. 7628. On November 1, 1946 the licensee of Station 
WHBQ at Memphis, Tennessee, filed an application for 
use of the 560 kc frequency there. The WHBQ application 
was designated for hearing on January 9, 1947, Docket No. 
8047. The KFDM application was removed from hearing 
and granted on February 22, 1947. That Commission ac¬ 
tion was attacked by separate petitions for reconsideration 
filed on behalf of KWTO and WHBQ. The KWTO-WHBQ 
petitions were sustained in part as shown in the Commis¬ 
sion’s Decision and Order of August 21, 1947 (3 RE 1404), 
and the KFDM grant was made subject to the condition 
that KFDM accept such interference as might be caused by 
the KWTO and WHBQ operations if their respective pend¬ 
ing applications should be subsequently granted. A KFDM 
petition for reconsideration of this Commission action was 
denied by the Commission’s Memorandum Opinion and Or¬ 
der of December 18, 1947, (3 RR 1406a). The WHBQ ap¬ 
plication, after hearing in which KFDM participated, was 
granted by Commission Decision on September 9 (released 
September 14), 1948, (4 RR 104). These Commission or¬ 
ders and decisions are subject to more detailed reference 
hereinafter. 

Findings of Fact in be Engineebing Considebations 

5. According to the 1940 U. S. Census the city of Spring- 
field, Missouri had a population of 61,238 persons and it is 
the center of a metropolitan district with 70,514 inhabit¬ 
ants. KWTO here proposes an increase of nighttime oper¬ 
ating power and a new directional antenna array; 

822 no change will result in its daytime service. Hence 
we consider only the nighttime operating conditions 
at KWTO and at the other stations involved. KWTO is 
now, and will be, limited to its 8.1 mv/m contour. It now 
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provides interference-free service to 84,913 persons in an 
area of 569 square miles and it proposes to serve 114,823 
persons in an area of 1,409 square miles, thus effecting a 
net gain in service to 29,910 persons in 840 square miles. 
The proposed 25 mv/m contour includes all of the city of 
Springfield and interference-free service will be provided 
to 67,599 persons (96%) within the metropolitan district. 

6. The area to be provided with a new service from 
KWTO includes 33,310 persons and presently receives 
primary service in only 9% thereof. 3,400 persons in an 
area of 97 square miles now receive KWTO service hut 
will not be served by the proposed operation; of these, 
approximately 1,132 persons are served by another Spring- 
field station and 2,268 persons will receive no primary serv¬ 
ice. Assuming a uniform distribution of population, it ap¬ 
pears that the KWTO proposal: will deprive 2,268 persons 
of their only primary service; will provide for 30,332 (91% 
of the 33,310) persons their first primary service; will de¬ 
prive of KWTO service 1,132 persons otherwise served; 
and will provide additional service for 978 persons now 
otherwise served. 

7. The normally protected 2.5 mv/m contour, as proposed 
by KWTO, would include a population of 177,203 persons 
in an area of 3,545 square miles. In the interference area 
between the normally protected 2.5 mv/m contour and the 
proposed interference-free 8.1 mv/m contour there would 
be a population of 62,380 persons in an area of 2,136 square 
miles. The population in the interference area would rep¬ 
resent 54.4% of the population in the interference-free 
service area. The record does not indicate what, if any, 
other broadcast service is available to the population in 
the interference area. Nor does the record reveal for 
KWTO’s present operation the ratio between the popula¬ 
tion in the interference area and the population in the 
interference-free area. 

8. Under the Commission’s Standards of Good Engineer¬ 
ing Practice Concerning Standard Broadcast Stations 
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which were in existence at the time of the filing of the 
KWTO application, its proposal provided complete pro¬ 
tection from interference to all existing and then proposed 
broadcast stations. However, the now revised Standards 
give recognition to the existence of interference conditions 
not formerly contemplated. As a consequence the KWTO 
proposal, measured by the current Standards, involves ob¬ 
jectionable interference with existing stations. No objec¬ 
tionable interference will be caused to stations proposed in 
any pending applications entitled to consideration in this 
proceeding. 

823 9. Station WIND operates on the 560 kc frequency 

with 5 kw power unlimited time at Chicago, Illinois 
which is approximately 430 miles from Station KWTO. 
While the engineering statement accompanying the KWTO 
application indicated tolerance values of radiation of 80 
mv/m (values which if exceeded would result in interfer¬ 
ence) 3 on the ground on the bearings pertinent to the WIND 
nighttime service area, the directional antenna pattern 
specifications in the engineering testimony and exhibits 
indicate that the radiation in the direction of WIND will 
not exceed the specified maximum expected operating val¬ 
ues of 50 mv/m, 44 mv/m and 45 mv/m at one mile on the 
ground at the azimuthal bearings of 32°, 40° and 46°, re¬ 
spectively. Without objection it was testified on behalf of 
KWTO that the maximum expected operating values will 
not be exceeded in operation. It was thereupon stipulated 
on behalf of WIND that the operation as thus proposed 
will not result in objectionable interference to Station 
WIND which therefore has no objection to a grant of the 
KWTO proposal upon condition that those operating val¬ 
ues be not exceeded. The licensee of Station WIND re¬ 
quested in its statement that if a construction permit be 
granted KWTO, a condition thereof require that the radia- 

3 The KWTO application was prepared and filed prior to the re¬ 
vision of the Commission’s Standards on February 10, 1947, and 
prior to the now more usual practice of specifying maximum ex¬ 
pected operating values. 
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tion on the ground on the hearings 32° through 46° true 
shall not exceed 50 mv/m at one mile unattenuated. KWTO 
assented. 

10. Station KLZ operates on 560 kc with 5 kw power at 
night using a directional antenna at Denver, Colorado. 
KLZ interference-free service is provided to or beyond its 
normally protected 2.5 mv/m contour in all areas except 
at the extreme southern edge of its service area where 
interference limits KLZ service to its 2.6 mv/m contour. 
The KWTO evidence indicates that KWTO interference 
within the KLZ 2.5 mv/m contour will deprive 5,038 per¬ 
sons in an area of 1,350 square miles of KLZ service. This 
interference population and area constitute .9% and 14.4% 
respectively of the KLZ population and area now served 
within the 2.5 mv/m contour. The interference will occur 
in the southern and northern extremes of the KLZ service 
area at distances greater than 35 miles to the south and 
greater than 50 miles to the north of Denver. The KWTO 
and KLZ engineering evidence are in substantial agree¬ 
ment as to the interference areas that will exist south of 
Denver, whereas the KLZ evidence, based upon extensive 
measurement data, shows the KLZ 2.5 mv/m and 2.0 mv/m 
contours to extend considerably further in the northern 
areas than the KWTO evidence indicates. The KLZ show¬ 
ing is: that interference in the northern service area will 
occur at distances in excess of 75 miles from Denver, and 
will result in a maximum RSS limitation of 4.1 mv/m to 
KLZ, the limit from KWTO as proposed being the domi¬ 
nant source of interference; that the KLZ service 

824 extends, within its 2.5 mv/m contour, to 11,049 square 
miles and 619,162 persons; that of these, 1,689 square 
miles and 9,015 persons will be deprived of service by 
KWTO interference. It thus appears that the KWTO in¬ 
terference will cause a loss of KLZ service within its 2.5 
mv/m contour to about V/o% of the population and to 15% 
of the area now served. 

11. Interference-free service is provided by KLZ in most 
directions beyond its 2.5 mv/m normally protected contour. 
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We find from the KLZ evidence that within its 2.0 mv/m 
contour the aggregate KLZ interference-free service area 
and population are 12,789 square miles and 625,118 per¬ 
sons. Between the KLZ 2.5 mv/m and 2.0 mv/m contours 
KWTO will cause objectionable interference to KLZ serv¬ 
ice in an area of 1,215 square miles with 3,695 residents. 
The loss of KLZ service within its entire 2.0 mv/m contour 
involves 2,904 square miles and 12,710 persons. 

12. The KWTO engineering testimony indicates that the 
KLZ interference-free service contour includes areas total¬ 
ling 2,509 square miles, with 33,840 residents, which will be 
deprived of KLZ service by KWTO interference. Accord¬ 
ing to the engineering exhibit filed by KLZ the northern 
interference area lies largely to the north, west and east of 
Cheyenne, in the states of Wyoming and Nebraska; and 
the southern interference area lies principally in the vicin¬ 
ities of Pueblo and Colorado Springs in Colorado. In view 
of the fact that the KLZ showing was based in part upon 
measurements we accept it as the more appropriate show¬ 
ing. 

13. It was testified by the KWTO engineering witness 
that service is provided throughout all interference areas 
at KLZ by clear channel station KOA in Denver. The engi¬ 
neer for KLZ, admitting that primary service as defined 
in the Commission’s Standards is provided to these areas 
by KOA, stated that his calculations, made from measure¬ 
ment data on Station KOA and based upon the attenuation 
curves set out in Figure 1-A of the Standards, indicate that 
the KOA service in these areas will be of a degraded and 
unsatisfactory character because of objectionable fading. 4 
About 5% of the interference area at KLZ also receives 
service from a station located in Colorado Springs. 

14. Station KFDM operates at Beaumont, Texas on 560 
kc with 5 kw power, unlimited time, as authorized by the 

4 The Commission’s Standards of Good Engineering Practice 
by footnote 7 specifically indicate that no standards have been 
established for ascertaining the extent of fading. 
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Commission’s grant of February 22, 1947 as modified by 
the orders of August 21, 1947 and December 18, 1947. The 
proposed KWTO operation involves interference within 
the KFDM nighttime interference-free service area 
825 and we ascertain the extent of that interference from 
the evidence offered on behalf of KFDM which indi¬ 
cates the effects of the KWTO proposal upon KFDM in 
the event of either a grant or a denial of the WHBQ appli¬ 
cation. The final grant of the WHBQ application (supra 
paragraph 4), makes immaterial the KWTO evidence of 
interference to KFDM apart from the WHBQ proposal. 
Our findings, except as otherwise stated, pertain to the 
KFDM operation with WHBQ operating as authorized. 

15. Station KFDM, as presently authorized for opera¬ 
tion with 5 kw power, is limited to a contour having a sig¬ 
nal strength range of between 2.9 mv/m and 3.9 mv/m. 
Therein it serves 764,451 persons 5 in an area of 8,220 square 
miles. The KFDM interference-free service area includes, 
among other cities, the city of Houston lying southwest of 
Beaumont, the city of Orange, Texas lying east of Beau¬ 
mont and a portion of the city of Lake Charles in Louisi¬ 
ana. Objectionable interference would be caused by KWTO 
operation in two sectors denominated as the eastern and 
western interference areas. The maximum RSS limitation 
would be 5.4 mv/m. The eastern interference area contains 
530 square miles and 19,951 persons. The western inter¬ 
ference area lies more closely to Houston than to the 
KFDM transmitter and includes 39,785 persons in 870 
square miles. The total KWTO interference to KFDM 
affects 59,736 persons in an area of 1,400 square miles. 

16. The western area of interference at KFDM receives 
primary broadcast service in various portions thereof from 

5 The gross population of the area is greater by some 86,000 per¬ 
sons. It was stated that KFDM’s field intensity is not adequate for 
all municipal residents of Houston, Rosenberg, Galveston, Sulphur 
and Lake Charles, and deductions of 10% and 20% were variously 
made from those city population figures to derive the indicated 
service population of KFDM. 
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Houston stations, and no portion thereof will be without 
primary service because of the KWTO interference. Parts 
of the eastern area of interference in the vicinity of Lake 
Charles, Louisiana, receive primary service from three sta¬ 
tions located there. However, a portion of that area does 
not receive service from any other station and the KFDM 
witness estimated that this area includes a population of 
9,400 persons. The area to be deprived of its only night¬ 
time service lies in the northeastern portion of the KFDM 
service area in Texas and in the eastern portion of its serv¬ 
ice area in the state of Louisiana. It thus appears that 
the KWTO proposal will cause a loss of KFDM service to 
7.8% of its presently served population; that two-thirds of 
these are in the western area, one third are in the eastern 
area and about one-half of this eastern group will receive 
no other service. 

17. Engineering evidence on behalf of KWTO, received 
over the objections of KFDM, indicates that the KWTO 
proposal involves no objectionable interference to Station 
KFDM as it operated prior to the Commission’s grant of 

increased power which was made on February 22, 
826 1947 as hereinabove noted; that the interference will 

occur only within the KFDM area of extended cov¬ 
erage which inured to it by reason of that grant; that the 
KFDM nighttime service area was enlarged by the Febru¬ 
ary 22, 1947 grant so as to include, despite the KWTO in¬ 
terference, an additional 3,760 square miles and 627,050 
persons, without regard to the interference resulting from 
the WHBQ grant. 

18. The directional antenna system proposed by KWTO 
in this proceeding is such as to diminish the present radia¬ 
tion in the direction of Station WHBQ at Memphis and 
consequently will result in decreased interference to that 
station in comparison with conditions now existing. The 
equipment proposed to be used by Station KWTO and the 
installation as proposed are in conformity with the require¬ 
ments of the Standards of Good Engineering Practice Con- 
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cerning Standard Broadcast Stations. The population 
within the nighttime 250 mv/m blanket contour is less than 
1 % of the population served within the metropolitan dis¬ 
trict. 

19. According to the record, KWTO’s proposed antenna 
array is to be located on the site of its existing operation, 
and the two existing towers are to be part of the proposed 
4-element array. The present towers are on a bearing of 
60° true with a spacing of 1,185 feet. The southwest tower 
is 430 feet high and the northeast one is 311 feet high. The 
site is approximately square, consists of about 100 acres, 
and is approximately 2,090 feet on each side. The two 
additional 311 foot towers for the proposed array are to 
be placed 439 feet directly east of the two existing towers, 
with a spacing of 1,185 feet. The ground system will con¬ 
sist of 120 radials about each tower, 400 feet long except 
where the radials overlap with the radials of the adjacent 
towers. In the overlap area the radials will be terminated 
in a common bus. The total east-west dimensions required 
for the proposed array, including the ground system, would 
be 2,320 feet; hence, the land on the XWTO existing site is 
insufficient in an east-west direction by 230 feet. Additional 
land to the south or west of KWTO’s existing site can be 
leased or purchased by the applicant. 

20. There is no clear showing of record that the addi¬ 
tional land to the south or west which may be purchased 
by the applicant would be suitable for the proposed array. 
The record does not contain a plat of KWTO’s existing 
site indicating the exact dimensions thereof or the location 
of its present towers. For these reasons, the Commission 
has made its own independent study based upon informa¬ 
tion in KWTO’s license files. According to that study, the 
plat of land is generally of a rectangular shape with ap¬ 
proximate dimensions of 2,350 feet east-west, and 2,011 feet 
north-south. Highway M runs along the north side of the 

property and Freemont Road runs along the east 
827 side. The existing towers are located on a bearing 
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of 60° true, with a spacing of 1,185 feet. The south¬ 
west tower is approximately 700 feet east of the westerly 
edge of the property, and approximately 750 feet north of 
the southerly edge. The southwest tower is 430 feet high, 
and the northeast one is 311 feet high. 

21. No question was raised on the record that the pro¬ 
posed site in a north-south direction is inadequate. As 
heretofore found the record shows the site to be approxi¬ 
mately 2,090 feet in a north-south direction. From our 
independent study we find that the site is approximately 
2,011 feet in a north-south direction and that the proposed 
antenna and ground system in a north-south direction 
would require 1,393 feet. The most northerly tower of the 
existing two tower array is about 675 feet south of the 
north boundary of the site and the most southerly tower 
is about 750 feet north of the south boundary. Since the 
two additional towers of the proposed array are to be 
placed due east of the existing towers there would be ade¬ 
quate space to the north and south for the installation of 
the two additional towers with the ground system. Thus, 
it appears both from the record and from our independent 
study that the proposed site is adequate in a nortu-south 
direction. 

22. With respect to the east-west dimension, our inde¬ 
pendent study further indicates that the overall dimension 
of the site in an east-west direction required for KWTO’s 
proposed array would be a total of 2,264 feet. Hence, 
KWTO’s existing site with a dimension of 2,350 feet in an 
east-west direction would be adequate for the proposed 
array. However, based upon the dimensions of the pro¬ 
posed array, the dimensions of the existing site, and the 
use of the existing towers at their present location, it ap¬ 
pears that the most easterly tower of the proposed array 
would be approximately 161 feet from the easterly edge of 
the present site, which would preclude the installation of 
ground radials 400 feet in length in an easterly direction 
from this tower. It therefore appears that additional land 
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to the east, and not to the west or south, would be neces- 
sary for installation of the array as proposed. But, as 
shown above, the site is bounded on the east by a highway. 

23. From the foregoing, it is evident that according to 
the record, KWTO has made a showing of a definite site 
for its proposed array, and that it appears according to 
our own independent study, that the site (based upon its 
dimension of 2,350 feet in an east-west direction and the 
total dimension of 2,264 feet required for KWTO’s antenna 
array installation in an east-west direction) is an adequate 
one. However, it further appears from our own indepen¬ 
dent study that if the existing towers remain at their pres¬ 
ent location, the site is inadequate in an easterly direction 
for the installation of the two additional towers with the 
proposed ground system. Thus, unless KWTO’s existing 
towers are moved to the west of their present location, 
KWTO’s site would not be of sufficient size. 

828 24. The KWTO engineer testified on cross-exam¬ 

ination that extensive studies were made in an effort 
to design a practicable directional antenna array which 
would afford complete protection to all existing 560 kc sta¬ 
tions, and that no workable design suitable to the needs, 
purposes, and desires of KWTO was developed. A work¬ 
able design employing five elements in the directional an¬ 
tenna was developed which would theoretically protect all 
existing stations, but the material, space, and cost require¬ 
ments were deemed excessively great. KLZ offered testi¬ 
mony regarding a study by its engineer of the design prob¬ 
lem which evidence was objected to by KWTO as consti¬ 
tuting a proposal by the intervenors, differing from the 
applicant’s proposal for itself, and of which the applicant 
had no prior notice. The objection of KWTO was sustained 
and KTjZ and KFDM thereupon made an offer of proof 
that, if permitted, they would show that there were one or 
possibly two directional antenna systems would would af¬ 
ford complete protection to all stations on the channel with¬ 
out loss of coverage as proposed by KWTO. We believe 




KWTO’s objection was properly snstained. An alternative 
proposal was not in issue here, and KWTO was properly 
permitted to have its application considered as it stands. 

Findings op Fact Concerning Non-Technical. Issues 

25. Station KWTO is operated by Ozarks Broadcasting 
Company under the direction of its President and General 
Manager, Mr. Ralph D. Foster, who has been directing the 
station since it began operating in Springfield in 1932. Mr. 
Foster has been actively identified with community, civic, 
charitable and agricultural activities of Springfield and the 
surrounding area. Station KWTO is affiliated with the 
American Broadcasting Company by a contract which con¬ 
tains a reservation to the licensee of authority to reject 
network programs to permit the substitution of programs 
of local interest. That provision has frequently been in¬ 
voked by the KWTO licensee. 

26. The program service developed by KWTO will not be 
subject to any significant or substantial change by reason 
of the proposal herein made, and it is anticipated that the 
subject matter of broadcasts will be distributed as follows: 
Agriculture 6.5%; Civic 5.3%; Religious 6.6%; News 
13.4%; Education 5%; and Entertainment 63.2%. As to 
origin programs will consists of network commercial 17.1%, 
network sustaining 20.2%; recorded commercial 12.2%, 
recorded sustaining 3.6%, wire commercial 8.4%, wire sus¬ 
taining 0%, live commercial 29.5% and live sustaining 9%. 
An analysis of the programs broadcast during the compos¬ 
ite week for the year 1947 shows percentage distributions 
thereof substantially the same as those hereinabove indi¬ 
cated as to subject matter. However, as to origin, the com¬ 
posite week’s programs actually broadcast include 

829 6% more network commercial, 6% less network sus¬ 

taining, 7% more recorded commercial, 2% more 
recorded sustaining, 2% less live commercial and 6% less 
live sustaining than the program proposal indicates. Com¬ 
mercial time during 1947 composite week was 76.7% and 
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the applicant anticipates that there will be little change in 
this respect. 

27. The KWTO proposal contemplates an increase in the 
nighttime listening area and population and its exhibits 
and the testimony of its President indicate a number of 
diversified evening programs of both network and local 
origin which are expected to appeal to the interests of these 
added listeners. Among such programs are: regular eve¬ 
ning newscasts which consist of approximately 50% na¬ 
tional news and 50% local news which is gathered, edited 
and presented by the station’s news staff of four persons 
under the direction of a former managing editor of Spring- 
field newspapers; a local sports program presented under 
the direction of the station’s sports director who has been 
employed in that capacity since 1933; a boys club program; 
a veterans program originating at a local veterans hos¬ 
pital; a local forum discussion of problems of interest to 
Springfield residents; a weekly religious prayer meeting 
program; a program spotlighting local industry programs; 
a forum discussion of conservation problems of wild life, 
soil and minerals; a municipal government forum program 
participated in by city officials; and a Saturday night lo¬ 
cally originated network program presented by the KWTO 
staff and live talent. In addition to the foregoing programs 
of local origin a number of network programs will be broad¬ 
cast, the overall distribution of time during the evening 
hours being estimated at 60% network and 40% local. 

28. Station KWTO maintains a large live talent staff 
which includes 28 personalities in the KWTO employment, 

in addition to the announcing and other staff personnel. % 
Talent fees and salaries for a recent year amounted to 
more than $55,000. It has been the original tradition and 
continuing policy of Station KWTO to emphasize live tal¬ 
ent programs of local origin and interest, and many of its 
talent employees have served with the station for ten years 
or more. The applicant submitted an exhibit listing ap¬ 
proximately 116 typical nighttime programs of which ap- 
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proximately one-half are composed of network programs 
and slightly less than one-half are entirely local in origin. 
This list included not only the programs regularly broad¬ 
cast but a great number of special events programs of a 
non-recurring nature such a sporting contests, livestock 
shows and educational features. In order to broadcast re¬ 
mote programs KWTO maintains a number of pick-up fa¬ 
cilities in small towns surrounding Springfield and at points 
of frequent program originations such as the stock- 
830 yards, the Weather Bureau, the veterans hospital, 
Drury College at Bolivar, Missouri, and at various 
churches in the area. Each of the other two existing broad¬ 
cast stations in Springfield® is affiliated with another na¬ 
tional network and a large proportion of their evening 
broadcasts is of nework origin, it having been estimated 
by the applicant’s President that local broadcasts on those 
stations account for less than 10% of the total program¬ 
ming. However, it was stipulated that the Commission’s 
records show that network programs on those two stations 
occupy only 84% and 79% of their evening broadcast time. 

29. The service area to be gained by Station KWTO is 
well known to the applicant’s President who testified that 
the northeast lobe will include a rich diversified agricul¬ 
tural area and the city of Bolivar, Missouri, which is de¬ 
scribed as one of the largest rural towns in the Springfield 
area; the southwest lobe includes the resort section of the 
Ozarks mountains, as well as farming and industrial areas. 
All of the service area to be gained lies within the Spring- 
field trade area as defined by two trade area maps, and a 
third trade area map includes substantially all of the area 
to be thus gained by KWTO. 

30. Over KWTO objections, KFDM was permitted to in¬ 
troduce in evidence exhibits showing representative lists 
of public service and network programs broadcast by 

6 On November 19, 1948, after the hearing herein, a construction 
permit for Station KICK, Springfield, was granted. This station 
is now licensed. 
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KFDM during nighttime hours of operation. Station 
KFDM is affiliated with the American Broadcasting Com¬ 
pany and no station serving the eastern interference area 
at KFDM is affiliated with that network, although three 
stations located in Lake Charles are affiliated with other 
national networks. Among the locally originated KFDM 
evening programs are these: a half-hour program from 
Lamar College during the school year; a Chamber of Com¬ 
merce forum type program on civic, business, governmental 
charitable and veterans subjects; an educational program 
from a boys home portraying youth self-discipline and self- 
government ; Treasury Department programs; and a Beau¬ 
mont City government program participated in by the 
Mayor, Councilmen and questioners by mail and telephone. 
The evening network programs of KFDM include: a town 
meeting program; labor news broadcasts; United States 
Chamber of Commerce and National Association of Manu¬ 
facturers programs; symphony music from Detroit and 
Boston; religious messages; public health programs; 
dramas; news programs with prominent commentators; 
and speakers of national and international political, civic 
and religious prominence. 

831 Conclusions 

1. Ozarks Broadcasting Company here proposes to in¬ 
crease the KWTO nighttime operating power from 1 kw to 
5 kw and to install a new directional antenna system. Sta¬ 
tion KWTO will thus provide nighttime interference-free 
primary service to 114,823 persons in an area of 1,409 
square miles, whereas its present nighttime operation 
serves 84,913 persons in an area of 569 square miles. It 
will increase its nighttime interference-free population by 
approximately 35% and will provide a new service to 33,310 
persons of whom approximately 30,332 persons are now 
without nighttime primary standard broadcast service. 
KWTO will cease to serve 3,400 persons who now receive 
primary service from KWTO, and of that population 2,268 
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persons will be without primary nighttime service. Its net 
service population gain will be 29,910 persons and the net 
gain of population without any primary service will be 
about 28,000 persons. 

2. To the population and area to be gained KWTO will 
bring national network programs as well as a number of 
locally originated broadcasts of news, entertainment, edu¬ 
cational, civic and economic interest. The established live 
talent presentations and programs concerning local and 
regional affairs which are broadcast by station KWTO are 
well designed to appeal to, and to serve, the interests and 
needs of residents of the Springfield trade area who will 
gain KWTO service. The importance of making available 
this nighttime service is apparent in view of the fact that 
90% of those persons to be thus served are presently with¬ 
out nighttime service of any character. Their need for 
primary broadcast service will be appropriately served by 
the KWTO proposed service. 

3. The population residing between the KWTO 8.1 mv/m 
interference-free contour and the normally protected 2.5 
mv/m contour is equivalent to about 54% of the population 
actually to be served within the interference-free contour. 
The Commission’s Standards of Good Engineering Prac¬ 
tice provide that this percentage ratio should not exceed ap¬ 
proximately 10%. 7 It is argued that the pertinent portion 
of the Standards has the force and effect of law, and is a 
bar to the Commission’s authority to make a grant herein. 

We reject this contention as being an unsound chal- 
832 lenge. We believe that KWTO’s proposal to serve a 

substantial population which is now without any 
primary radio service constitutes a compelling need for the 
additional radio service proposed to be rendered by KWTO, 
and justifies the significant departure from the Standards 

7 The Standards of Good Engineering Practice provides: “In 
case the station is located in a metropolitan area, the interference- 
free contour shall includ e 90 per cent of the population of the 
metropolitan area.” The KWTO service contour will include 96% 
of the Springfield metropolitan population. 
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of Good Engineering Practice proposed by the applicant. 
We further believe that rigid adherence to the Standards 
in cases sucb as this would preclude the assignment of fa¬ 
cilities in a manner best serving the public interest, for this 
Commission has consistently held that a primary objective 
of Sections 1 and 307(b) of the Communications Act is to 
provide at least one primary radio service to all substan¬ 
tial populations of this country. Past cases by the Com¬ 
mission make clear that the Standards of Good Engineer¬ 
ing Practice were established as a guide to assist the Com¬ 
mission in the allocation of broadcast stations, and have 
been liberally interpreted, in cases such as this, in order to 
effect the most widespread and effective broadcast system 
possible. See, Introduction to the Commission’s Stand¬ 
ards of Good Engineering Practice. (Cf. In re Midland 
National Life Insurance Company (KWAT ), (Docket No. 
8052, 4 RR 1269; In re WHP, Inc., Docket No. 7115, 4 RR 
1395; In re Atlantic Radio Corporation, Docket No. 7404, 5 
RR 195; and In re Wyoming Valley Broadcasting Company, 
Docket No. 9166, 5 RR 612. 

4. The KWTO application cannot legally be denied be¬ 
cause of interference which it will cause within the KFDM 
service area which was gained by the Commission’s grant 
to KFDM without a hearing and made at a time when the 
KWTO application was pending. This proceeding, which 
does not contemplate a comparative consideration of the 
KFDM and KWTO proposals, does not meet the require¬ 
ments of law that competitive consideration be afforded to 
conflicting applications. Ashbacker vs. Federal Commwvi- 
cations Commission, 326 TJ. S. 327, 90 L. Ed. 108 (1945). 

5. The accepted KFDM grant was conditioned upon its 

acceptance of such interference as might be involved 
833 if this KWTO proposal is granted. 8 The Commis- 

8 In its Decision and Order of August 21, 1947, the Commission 
concluded that “since the interference ... to KFDM, ... as 
proposed is not substantial, we think public interest would be 
served by ma k ing the KFDM grant conditioned upon the accept¬ 
ance by it of such interferences, in the even the Commission is 
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sion determined that the great population and area 
to gain service by the KFDM grant should expeditiously 
receive that service without the delay incident to a com¬ 
parative consideration with the WHBQ and KWTO pro¬ 
posals, which involved only interference within the area 
to be gained by KFDM. (See in re Harding College 
(WHBQ), Docket No. 8047, 4 RR 104; in re East Liver¬ 
pool Broadcasting Company, Docket No. 8171, 4 RR 790, 
and the KFDM decisions hereinabove cited.) 

6. The KWTO operation as proposed will so increase the 
nighttime limitation at Station KLZ as to deprive approxi¬ 
mately 9,015 persons within the KLZ normally protected 
2.5 mv/m contour of service now received from that sta¬ 
tion ; it will also cause a loss of KLZ service to 12,710 per¬ 
sons who reside within the 2.0 mv/m KLZ service contour. 
In the absence of a special showing regarding the service 
available beyond the normally protected 2.5 mv/m contour, 
Station KLZ is not entitled to protection of its service there 
rendered. (Comm. Eng. Standards, pp. 3, 7). No such 
showing was made. Thus the population to be lost within 
the normally protected KLZ service area is equivalent to 
approximately V/ 2 % of the total population therein served. 
Primary broadcast service as defined by the Commission’s 
Standards is rendered throughout the whole of the KLZ 
interference area, both within and without its normally 
protected contour, by clear channel station KOA in Denver. 


otherwise able to find that a grant of petitioners’ application, would 
serve the public interest.” It was thereupon ordered that the 
KFDM grant be modified, “so as to make said grant expressly sub¬ 
ject to the condition that grantee accept whatever interference may 
be caused by station KFD M op erating as proposed, by the grant of 
the applica tions of . . . (WHBQ) . . . and Ozarks Broadcasting 
Company (KWTO), ... in the event such grants are made.” (In 
re Beaumont Broadcasting Corporation (KFDM), Docket No. 
7628, 3 RR 1404). A KFDM petition for reconsideration of the 
above Commission action was overruled as set out in the Memoran¬ 
dum Opinion and Order of December 18, 1947 (3 RR 1406a). 
See also, In re Penn Thomas Watson (MOTM), Docket No. 6866, 
4 RR 76. 
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We cannot conclude from the evidence offered in this pro¬ 
ceeding that the KOA service therein provided is less than 
that indicated under the Commission’s existing Standards. 
(See in re Petition by Moline Broadcasting Corporation 
(WQUA) f 5 KR 466). 

7. The interference areas at Station KLZ lie at relatively 
great distances from the city of Denver and at the com¬ 
paratively remote northern and southern extremities of 
the KLZ service area. Primary service in such areas will 
continue to be received from a station in Denver. A first 
primary broadcast service at night is needed by the 28,000 
(net: 30,332 gross) persons to be served by Station KWTO. 
We conclude in view r of these considerations that a grant 
of the KWTO application would serve the public interest, 
convenience and necessity. In circumstances such as those 
presented herein, the equitable allocation of broadcast fa- 
cilies so that inhabitants of the United States who are en¬ 
tirely without primary broadcast service be provided there¬ 
with, requires that the Commission weigh the advantages 
to be gained by those most in need of service against the 
disadvantages resulting to those persons who will be de¬ 
prived of an existing broadcast service. We have carefully 
weighed these considerations and for the reasons stated, 
we conclude that the benefits to the greater number of per¬ 
sons (28,000) gaining a first primary service are of more 
compelling significance than are the detriments to the resi¬ 
dents of the KLZ service area. They will continue to re¬ 
ceive at least one primary broadcast service. The granting 
of the construction permit herein requested will serve the 
public interest, convenience and necessity. 

834 8. Under the circumstances set forth at para¬ 

graphs 19-23 of the findings of fact of this Decision, 
and in view of our conclusion here that a grant of the 
KWTO application would serve the public interest, we 
must make such a grant subject to an appropriate condi¬ 
tion in order to afford us assurance that the installation of 
KWTO’s proposed antenna array will be in accordance 
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with the specifications of its directional antenna array, as 
proposed herein. Hence, a grant of the KWTO application 
must be subject to the condition that the proposed array 
shall be so located on the proposed site that the most east¬ 
erly tower of the proposed array shall not be lees than 400 
feet west of the highway which is the eastern boundary of 
the applicants site, and that the ground system of the pro¬ 
posed array shall be installed in accordance with the speci¬ 
fications of the applicant’s proposal. . 

9. The applicant has indicated its willingness to accept 
a grant of its application upon the fallowing conditions: 

(1) That its proposed operation shall not exceed the 
maximum expected operating values of radiation in the 
direction of the WIND service area; and 

(2) That the proposed grant shall be subject to any ap¬ 
propriate condition the Commission may deem necessary 
for assurance that the installation wiH be in accordance 
with the Standards of Good Ensdneering Practice and with 
the specifications of the directional antenna as proposed. 

10. It Is, Therefore, Ordered, This 20th day of Decem¬ 
ber, 1950, That the application of Ozarks Broadcasting 
Company for a construction permit to increase the operat¬ 
ing power of Station KWTO at night from 1 kw to 5 kw 
using a directional antenna as specified in the application 
and evidence in this proceeding is Granted, subject to the 
following conditions: 

(1) That the radiation in the ground plane shall not ex¬ 
ceed the following maximum expected operating values: 

50 mv/m at an azimuth of 32° true 

44 mv/m at an azimuth of 40° true 

45 mv/m at an azimuth of 46° true 

(2) That the proposed array shall be so located on the 
proposed site that the most easterly tower of the proposed 
array shall not be less than 400 feet west of the highway 
which is the eastern boundary of the applicant’s site; and 
the ground system of the proposed array shall be installed 
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in accordance with the specifications of the applicant’s pro¬ 
posal; 

(3) That the transmitter site and antenna system shall 
be approved by the Civil Aeronautics Administration; 

(4) That to aid in the maintenance of radiated 
835 fields within the tolerances required, a properly de¬ 
signed phase monitor shall be installed in the trans¬ 
mitter room as a means of continuously and correctly in¬ 
dicating the amplitude and phase of currents in the ele¬ 
ments of che directional antenna system; 

(5) That field measuring equipment shall be available at 
all times and after commencement of operation the field in¬ 
tensity at each of the monitoring points shall be measured 
at least once every seven days and an appropriate record 
kept of all measurements so made; and 

(6) That a directional-non-directional field intensity sur¬ 
vey shall be made and accepted by the Commission prior 
to the issuance of a license. 

Federal Communications Commission 
T. J. Slowie 

(Seal) Secretary 

Released: December 21, 1950 

Endorsed: Signed by above 
Mail & Files. 


Mailed by Dec 21 1950 
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APPENDIX. 

836 Rulings of the Commission on tee Exceptions. 
Exceptions of Aladdin Radio and Television Corporation 
Exception Nos. 


1 through 7 Denied for the reasons stated in the Com¬ 
mission^ Decision and in the Commission’s 
Memoranda Opinions and Orders adopted 
August 21, 1947 (3 RR 1404), and Decem¬ 
ber 18, 1947 (3 RR 1406a), granting the 
application of KFDM subject to any inter¬ 
ference that might result if the WHBQ and 
KWTO applications were subsequently 
granted. 

8 Denied. The exceptor did not in accordance 

with Section 405 of the Communications Act 
file a petition for reconsideration of 
KFDM’s conditional grant. Therefore, the 
exceptor has no standing in this proceeding 
involving the application of KWTO to com¬ 
plain of the Commission’s pre-determina¬ 
tion of the interference question between 
KFDM and KWTO. The Commission’s 
Memoranda Opinions and Orders of August 
21, 1947 and December 18, 1947 make clear 
that “ requirements of fair hearing would 
not permit a grant of the KFDM applica¬ 
tion and a later denial of the WHBQ and 
KWTO applications on the ground that they 
would cause interference to the newly au¬ 
thorized operation of KFDM (since all 
three were copending).” If the exceptor 
believed that such predetermination resulted 
in deprivation of any of its rights, the Com¬ 
mission’s Rules relating to petitions for re¬ 
consideration afforded the exceptor ample 
opportunity to file a timely protest. 
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9,10 and 11 

12,14,17,22, 
23, 28,29, 30, 
and 32 
15, 21,24, 25, 
26,27,31,33, 
and 34 


Denied. The findings excepted to are sup¬ 
ported by substantial evidence of record. 
Denied. The additional findings or conclu¬ 
sions requested are not supported by the 
evidence, or are immaterial. 

Denied, for the reasons stated in the Deci¬ 
sion. 


837 

13,16 and 20 


18 


19 


Granted, in part, and to the extent indi¬ 
cated by modification of the findings. De¬ 
nied, in part, because the additional find¬ 
ings requested are not supported by the evi¬ 
dence. 

Granted, in part, and to the extent indicated 
by the modification of the findings at Para¬ 
graph 15. Denied, in part, for the reason 
that no objection was made to the Exami¬ 
ner’s ruling that the evidence presented by 
KFDM would be used as the basis of deter¬ 
mining the extent of interference to KFDM. 
Granted, and the findings of fact have been 
modified. 


Exceptions of Beaumont Broadcasting Corporation 

(KFDM) 

1,4,5 and 6 Denied, for the reasons stated in the Deci¬ 
sion and in the Commission’s Memoranda 
Opinions and Orders adopted August 21, 
1947 (3 RR 1404), and December 18, 1947 
(3 RR 1406a). 

2 Denied for the reasons stated in the Deci¬ 
sion. 

3 Granted, in part, and to the extent shown 
by the modification of Paragraph 3 of the 
conclusions of the Decision. Denied, in 
part, for the reasons stated in the Decision. 
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Exceptions of the Commission’s General Counsel 

1(a), 1(c), Denied, for the reasons stated in the Deci- 
and 2 sion. 

1(b) Granted, and the Decision has been modi¬ 

fied. 

1(d) Granted, in part, and to the extent shown 

by the modification of the Decision. Denied, 
in part, for the reasons stated in the Deci¬ 
sion. 
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STATEMENT OF QUESTIONS PRESENTED. 

In the opinion of intervenor, the questions raised by this 
appeal are: 

1. May the appellant, by means of the appeal herein, 
which was filed in 1951, be permitted to raise questions 
which, if appealable, should have been raised in 1947 ? 

2. May the appellant, after it has enjoyed the benefits of 
a grant from the Federal Communications Commission 
upon special conditions, be permitted to enlarge the scope 
of its grant by an appeal four years later? 

3. May this appellant be permitted to disregard the entire 
radio licensing system contemplated by the Communica¬ 
tions Act, established by practice for over twenty years 
and upheld by the Courts, for the sole purpose of illegally 
achieving an advantage to which it is not entitled? 



TABLE OF CONTENTS. 

Page 

I. Statement of Case. 1 

II. Statement of Points. 2 

LEI. Argument. 2 

1. Appellant, through the device of the appeal 

herein, illegally seeks to revive rights which ex¬ 
pired in 1947 . 2 

2. The grant of intervenor’s application is not 

contrary to the rules and regulations of the Fed¬ 
eral Communications Commission. S 

3. The grant of intervenor’s application is not 

contrary to law and is a valid act of the Commis¬ 
sion within its statutory authority under the 
Communications Act of 1934, as amended. 6 

4. Appellant has not been denied the right of 

comparative consideration of its application with 
that of intervenor. 11 

IV. Conclusion. 13 

V. Appendix. 14 

TABLE OF AUTHORITIES. 


Cases: 

Atlantic Radio Corporation, In Re, 5 R R 195 . . 9 

Community Broadcasting Service, Inc. (WWBZ) In 

re, 5 RR 939 . 9 

Heitmeyer v. FCC, 95 F. (2d) 91, 68 App. D. C. 180.. 8,9 

Idaho Radio Corp. (KID) In re, 5 RR 1403 ____ _ 9 

Midland National Life Insurance Company (KwAT) 

In re, 4 RR 1269 ... 9 

National Broadcasting Company v. U. S., 319 U. S. 

190, 63 S. Ct 997 . 9 

Pittsburgh Radio Supply House v. FCC, 98 F. 2d 303, 

69 App. D. C. 22. 8 



















ii Table of Contents Continned. 

Page 

The Corbin Times-Tribune, Inc. (WCTT) In re, 6 RR 
396 . 9 

Universal Camera Corporation v. NLRB, USSC de¬ 
cided Feb. 26,1951 . 7 

Ward V. FCC, 108 F.* (2d) 486, 77 App. D. C. 166 .. 8 

WHP, Inc. (WHP) In re, 4 RR 1395 . 9 

Statutes and Regulations : 

Communications Act of 1934 as amended 

Sec. 301. 8 

Sec. 303(f). 8 

Sec. 303(r). 8 

Sec. 307 . 7,8 

Sec. 308. 8 

Sec. 309 . 8 

Federal Communications Commission Rules and 
Regulations 

Sec. 1.701. 8 

Sec. 3.22.5,15,16 

Standards of Good Engineering Practice 
Introduction.10,14,15 

Texts: 

Radio & Television Law. 10 



















IN THE 


Uaited States Court of Appeals 

Fob the Distbict of Columbia Cibcuit 


No. 10,888 


BEAUMONT BROADCASTING CORPORATION, 

Appellant, 

v.. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

OZARKS BROADCASTING COMPANY, 
Intervenor. 

BRIEF ON BEHALF OF INTERVENOR. 


L 

STATEMENT OF CASE. 

Inasmuch as there is no question raised concerning the 
facts of this case, intervenor, for its statement of the case, 
relies upon the facts as recited in the Commission’s deci¬ 
sion (App., Pages 35 thru 56). 
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n. 

STATEMENT OF POINTS. 

1. Appellant, through the device of the appeal herein, 
illegally seeks to revive rights which expired in 1947. 

2. The grant of intervenor’s application is not contrary 
to the rules and regulations of the Federal Communications 
Commission. 

3. The grant of intervenor’s application is not contrary 
to law and is a valid act of the Commission within its stat¬ 
utory authority under the Communications Act of 1934, as 
amended. 

4. Appellant has not been denied the right of comparative 
consideration of its application with that of intervenor. 

m. 

ARGUMENT. 

1. Appellant, Through the Device of the Appeal Herein, 
Illegally Seeks to Revive Rights Which Expired in 1947. 

At the verv outset, this Honorable Court should look 
first to the broad aspects of this case, rather than permit 
itself to he led by the argument of the appellant into dis¬ 
tantly related matters which have no bearing upon the real 
issue raised by the appeal herein. 

The whole object sought to be achieved by the appellant 
in this case is to secure rights for itself which, in fact, do 
not exist. 

At the very threshold of its examination, this Court 
should first determine exactly what are the rights of this 
appellant. Only after a delineation has been made of this 
appellant’s actual rights can the contentions raised by this 
appeal he viewed in their true light. 

The appellant was an applicant before the Federal Com¬ 
munications Commission for a construction permit to in¬ 
crease the nighttime power of its station. At the same 
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time appellant’s application was pending before the Com¬ 
mission, intervenor filed its application to increase the 
nighttime power of its station. The applications were not 
mutually exclusive by reason of electrical interference to 
each other (App. 12). The Commission determined that 
the interference existing between the two stations was “not 
substantial” (App. 13). (Obviously, with stations of but 
5 kilowatts power as those here involved, and appellant’s 
station located in Beaumont, Texas, with intervenor’s sta¬ 
tion located in Springfield, Missouri, approximately five 
hundred airline miles away, neither station seeks to serve 
the service area of the other.) The Commission, under 
its statutory authority, in its final action with respect to 
appellant’s application, granted the application conditional 
upon the acceptance by appellant of such interference as it 
would receive in the event of a grant of intervenor’s co¬ 
pending application (App. 13-14). At this juncture, appel¬ 
lant, if it did not wish to accept such a grant, could have 
rejected it; whereupon, the Commission would vacate its 
action and designate its application for hearing (App. 19). 
No further action was taken at this time by appellant. 
Therefore, the grant was accepted upon the conditions 
specified and the proceeding before the Commission, as far 
as appellant’s application was concerned, was closed. Thus, 
the matter of the grant of appellant’s application was con¬ 
cluded. The Commission’s final action upon appellant’s 
application took place on December 18, 1947. 

After the foregoing, intervenor’s application went 
through a full hearing before the Commission. Appellant 
participated as a party in this proceeding and, at all times, 
was permitted to defend the rights to which it was entitled. 
The Commission has now finally concluded that interven¬ 
or’s application to increase its nighttime power will serve 
the public interest and should be granted. 

Now comes the appellant, in 1951, through the device of 
the appeal herein, and attempts to reopen a question involv¬ 
ing its application, the final action upon which was taken 
by the Commission in 1947. 
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In its brief, appellant alleges that, by the grant of in- 
tervenor’s application, appellant’s station will no longer 
serve persons and areas which it now serves. This is true, 
but appellant neglects to tell the Court that, by accepting 
the conditional grant, it had no enforcible right to serve 
these persons and areas in the first place. Its right to 
serve any area was limited by the conditional grant which 
it accepted and which contained the specific limitation that 
it would accept such interference as would be caused to it 
in the event of a grant of intervenor’s application. 

The Court should clearly understand that the essential 
issue raised by this case is: May an applicant before the 
Federal Communications Commission accept a conditional 
grant in order to escape hearing and then, after it has en¬ 
joyed the benefits of this conditional grant, attempt to lay 
claim to an unconditional grant? It is well known that eat¬ 
ing one’s cake is very good, but eating one’s cake and hav¬ 
ing it too is better. This is exactly what this appellant 
is attempting to achieve. The appeal herein seeks special 
privilege for appellant; and by so doing, appellant totally 
and completely disregards the rights of others, including 
the public. First, no consideration whatever is given to the 
fact that, by the grant of appellee’s application, a primary 
service at night will he rendered to a substantial number of 
people who are presently without such service. Appellee 
further attempts to draw the attention of this Honorable 
Court to loosely connected errors unrelated to the real issue 
raised by the appeal. Such contentions as those raised in 
appellant’s brief under the heading of Argument at this 
point of the . proceedings upon appellee’s application, are 
indeed strange. 

Appellant has acquired no more rights today then it had 
on December 18,1947, when it accepted the conditional grant 
of its application. If it, at that time, elected to accept this 
conditional grant, it cannot now be heard to complain by 
saying, in substance, it wants to do something now which it 
should have done then. If appellant were not satisfied with 
the Commission’s final action upon its application on De- 
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cember 18, 1947, it should have availed itself of its rights 
under the Communications Act and, at that time, the now 
disquiparant issues which have been raised could have been 
decided. Instead of so doing, appellant took no further ac¬ 
tion. Therefore , appellant is estopped from attempting to 
avail itself of rights which it permitted to lapse in 1947. 

2. The Grant of Intervenor’s Application is Not Contrary 
to the Rules and Regulations of the Federal Communi¬ 
cations Commission. 

Appellant, by the appeal herein, attempts to hold the 
Commission and this intervenor to the very letter of the 
Commission’s rules and regulations. If such an exacting 
criterion is to be applied to the Commission and intervenor, 
it should likewise apply to appellant. 

The facilities sought by intervenor are classified by the 
Commission as a Class HI-A station (Intervenor’s brief, 
App. 15-16). There is no dispute on this point, in fact, ap¬ 
pellant, on Page 13 of its brief, admits, that intervenor is 
an applicant for a Class III-A station. 

The section of the Commission’s rules relied upon by 
appellant, and cited by appellant in its brief, beginning at 
the bottom of Page 12 and extending to the top of Page 13, 
does not apply to Class III-A stations. The very first line 
of appellant’s excerpt from the Commission’s standards 
shows that the so-called Ten Percent Rule applies to a “A 
Class II, m-B or IV station”. The Class III-A station, 
for which this intervenor is an applicant, is not mentioned. 

Therefore, applying the Commission’s rules in the man¬ 
ner as sought by appellant, the entire argument in appel¬ 
lant’s brief under Point I, Pages 12 through 20, should be 
disregarded because the regulation cited does not apply to 
the facility which is the subject of the appeal herein. 
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3. The Grant of Intervener’s Application is Not Contrary 
to Law and is a Valid Act of the Commission Within Its 
Statutory Authority Under the Communications Act of 
1934, as Amended. 

Appellant seeks to challenge the authority of the Com¬ 
mission to waive its Rules. The position of intervenor is 
that appellant has no right to raise such a question after 
having accepted the Commission’s final action upon its 
application in 1947. However, assuming arguendo, that 
such a question may he raised, appellant’s argument should 
he rejected in its entirety as being contrary to the statu¬ 
tory mandate of the Communications Act of 1934, as 
amended, and the decisions of the courts interpreting same. 

The Commission is under a statutory mandate to en¬ 
courage the larger and more effective use of radio in the 
public interest. If the Commission were not permitted to 
waive its rules, it would he deprived of that flexibility of 
discretion necessary to carry out the statutory intention of 
the Communications Act. This Act provides the Commis¬ 
sion with the authority to make rules and, by the same 
token, when the public interest will be served, these rules 
may be waived. If this were not so, the hands of the Com¬ 
mission would be tied and it would not be permitted to 
fully employ its expertise in the public interest where that 
interest would be fostered by the waiver of a rule because 
the circumstances of a particular case before it so war¬ 
ranted. 

Appellant, by its argument here, takes the position that 
the Commission should, in all cases, regardless of the cir¬ 
cumstances, blindly adhere to its rules and disregard the 
facts of particular cases. In the instant case, the Com¬ 
mission has before it substantial evidence to support the 
findings which have been made. The evidence in this case 
shows, in uncontrovertible fashion, that the public interest 
would be served by waiver of the Commission’s rules. If 
the findings of the Commission had been in accordance with 
the position fostered by appellant, such findings would not 
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be supported by substantial evidence and would, therefore, 
be arbitrary and capricious, and furthermore, contrary to 
the statutory intent of the Communications Act. If the 
Commission were to adhere arbitrarily to the letter of each 
of its regulations, it could conceivably be disposed of as 
an administrative agency, manned by human beings, oper¬ 
ating with the discretion entrusted to them by statute, and 
in its place, there could be erected a calculating device 
which could place an affirmative stamp upon all papers 
dropped into its slot that would fit the prescribed limita¬ 
tions of the machine, and reject all papers which failed to 
conform to the set of the die. Such a device could not, 
however, carry out the statutory obligations of the Com¬ 
munications Act. The regulations of the Commission and 
the Commission’s Standards of Good Engineering Practice 
cannot be said to have the force and effect of law. They 
are, as the Communications Act intends them to be, stand¬ 
ards for judgment and not a body of rigid rules assuring 
sameness of application. (Universal Camera Corporation 
v. N.L.R.B., USSC, decided February 26, 1951.) 

Appellant, in its brief, (Pages 12 through 20), questions 
the authority of the Commission to waive its rules when 
good cause has been shown that the public interest will be 
served by such a deviation. In so doing, appellant attacks 
the entire licensing system established by Congress through 
the Communications Act; this licensing system having been 
upheld by numerous decisions of the Supreme Court and 
this Honorable Court. 

Very briefly stated, the licensing system contemplated , 
by the Court’s decisions interpreting the Communications 
Act is that the Commission must grant an application when 
it has been shown that, first, “public interest, convenience, 
or necessity will be served thereby”, and, secondly, it will 
contribute to the establishment of “a fair, efficient and 
equitable distribution of radio service” among the several 
states and communities “when and insofar as there is de¬ 
mand for the same”. This licensing system is provided 


8 


for by Sections 301, 303, 307, 308 and 309 of the Communi- 
cations Act. In order to carry out these objectives, the 
Commission is clothed with the authority to make rules. 
This can be seen in Sections 303(f) and 303(r) of the Act. 
In accordance with this rule making authority, the Com¬ 
mission has issued, as one of its numerous rules, Section 
1.701 of its rules (Appellant’s brief, Appendix, Page 34), 
which provides, in substance, that the rules and regulations 
of the Commission may be suspended, revoked, modified, 
amended or supplemented, in whole or in part, at any time 
by the Commission and that 4 ‘any provision of the rules 
may be waived by the Commission, if good cause therefor 
exists”. 

The question, as raised by appellant, is in no way novel. 
The Courts have repeatedly held that the Commission has 
wdde discretion in the making and in the application of its 
rules. This discretion regarding rules has always been 
upheld by the Courts when it has been shown that the au¬ 
thority, as exercised, was within the statutory power of the 
Commission; and, by so doing, the Commission fostered 
the broad objectives of the act. The following cases clearly 
show that the Commission has the power to waive a pro¬ 
vision of its own rules when good cause has been shown 
and the public interest will be served thereby: 

“So long as the Commission complies wdth the man¬ 
date of the statute, it has, and should have, wide dis¬ 
cretion in determining questions both of public policy 
and of procedural policy, and in making and applying 
appropriate rules therefor. It is not the function of 
this Court to direct the Commission as to the routine 
of its administrative procedure, so long as it conforms 
to the law.” ( Ward v. Federal Communications Com¬ 
mission, 108 F. 2d 486, 491.) (Emphasis supplied) 

This same right regarding the application of the Commis¬ 
sion’s own rules was upheld in Pittsburgh Radio Supply 
House v. Federal Communications Commission, 98 F. 2d 
303, 306; Heitmeyer v. Federal Communications Commis- 
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sion, 95 F. 2d 91, 98, and National Broadcasting Company 
v. U. S., 319 U. S. 190. 

Appellant, in its brief, Pages 12, 13 and 14, attempts to 
lead the Court to believe that, in the instant case, the grant 
of the intervenor’s application constituted an unconscion¬ 
able deviation from the Commission’s Standards of Good 
Engineering Practice and that such an exception is not 
permissible. Let us look at the first part of this conten¬ 
tion. The population between the interference-free con¬ 
tour of intervenor’s proposed station and its normally 
protected contour is equivalent to 54% of the population 
actually to be served. Although the Commission’s Stand¬ 
ards of Good Engineering Practice (as cited in appellant’s 
brief, Pages 12 and 13) provide that the population between 
the interference-free and the normally protected contours 
of a station should not exceed 10% of the population ac¬ 
tually served, many exceptions to this Standard have been 
found to be necessary by the Commission in order to carry 
out the major objectives of the Communications Act; that 
is, to provide a fair and equitable distribution of radio 
facilities in the public interest. A long list of deviations 
could be cited. However, the following, it is believed, are 
sufficient to show that the deviation permitted in the instant 
case is in no way extreme. 

Percentage 

117%—Midland National Life Insurance Co. (KwAT), 
4 RR 1269 

82%—WHP, Inc. (WHP), 4 RR 1395 
66%—Atlantic Radio Corp., 5 RR 195 
175%—Community Broadcasting Service, Inc. 
(WWBZ), 5 RR 939 

68.7%—Idaho Radio Corp. (KID), 5 RR 1403 
180%—The Corbin Times-Tribune, Inc. (WCTT), 

• 6 RR 396 

Now, let us look at the second part of appellant’s conten¬ 
tion in this respect, that is, that deviations from the pro- 
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visions of the Commission’s standards are not permissible. 
The Commission’s standards contain the purpose of the 
standards and clearly show that these Standards of Good 
Engineering Practice are not meant to be rigid rules, but 
are general standards to guide applicants concerning Com¬ 
mission policy. These standards contain a statement which 
has a direct bearing upon the question of "whether or not 
the Commission may deviate from the exact provisions of 
the standards. This statement is as follow’s: 

“While these Standards provide for flexibility and 
set forth the conditions under w’hich they are applica¬ 
ble, it is not expected that material deviation there¬ 
from as to fundamental principles will be recognized 
unless full information is submitted as to the reason¬ 
ableness of such departure and the need therefor.” 
(Appendix, intervenor’s brief, Page 15) 

The above statement from the standards clearly contem¬ 
plates deviations when good cause has been shown and the 
public interest served thereby. 

Administrative interpretation of the Commission’s Stand¬ 
ards, “is not the simple application of engineering formu¬ 
lae to a factual situation. • * * Additional factors have 
been considered by the Commission in the application of 
these standards; they are part of the fabric which has 
given meaning and texture to these standards * * * . Thus, 
the adjudicative function is not confined to the mathemat¬ 
ical process of comparing mileage and population statis¬ 
tics. The discretionary functions of the Commission come 
into play in its choice of social, economic and program 
values. And it is in this phase of the administrative proc¬ 
ess that the Commission deviates from its prescribed en¬ 
gineering standards.” (Radio & Television Law by Harry 
P. Warner, Pages 236 and 237.) The foregoing statement 
is directly opposite and completely contradictory to appel¬ 
lant’s position as stated in the two full paragraphs on 
Page 20 of its brief. 
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In the instant case, the problem confronting the Com¬ 
mission, in reaching its decision thereon, was basically one 
of proper distribution and allocation of radio facilities 
as required by the public interest. On this point, the words 
of the Commission’s own decision very well express how 
the Commission followed the statutory mandate of the 
Communications Act, wherein it is stated, “We have care¬ 
fully weighed these considerations and, for the reasons 
stated, we conclude that the benefits to the greater number 
of persons (28,000) gaining a first primary service are of 
more compelling significance than the detriments * * * . 
The granting of the construction permit herein requested 
will serve the public interest, convenience and necessity.” 
(App. 54) 

In view of the substantial evidence contained in the rec¬ 
ord of this case, the statutory mandate of Section 307(b) 
of the Communications Act of 1934, as amended, and the 
Commission’s overall authority to act in behalf of the pub¬ 
lic interest, no other conclusion could have been reached 
by the Commission. 

4. Appellant Has Not Been Denied the Right of Compara¬ 
tive Consideration of Its Application With that of In- 
tervenor. 

Appellant, in its brief (III, Pages 25-30), attempts to 
lead one to believe that greater interference will occur to 
its station (KPDM) than that contemplated by the condi¬ 
tional grant which it accepted in 1947. This is not a fact 
and the allegation should be examined with care. 

In the first place, the actual interference resulting to 
appellant’s station by the proposed operation of interven- 
or’s station (KWTO) is, in fact, exactly the same today 
as it was when the applications were co-pending before the 
Commission. 

It should be noted that the Commission’s Orders do not 
refer to the 3.5 mv/m contour (App. 12) and the 5.4 mv/m 
value in the same way as that described by appellant. The 
3.5 mv/m contour referred to in the Commission’s Order 
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of August 21, 1947, and again, in the Commission’s order 
of December 18, 1947 (App. 17), is an interference value 
computed on a direct line between Springfield, Missouri, 
and Beaumont, Texas. It is a recognized fact that there 
are always variations in the interference level throughout 
the interference-free nighttime service area of any station. 
The actual interference level is never constant throughout 
the entire service area. In the instant case, the engineer¬ 
ing testimony shows conclusively that the 5.4 mv/m value 
is not as described by appellant as “an interference limi¬ 
tation” but actually is only the point of greatest penetra¬ 
tion in an extreme end of the KFDM service area. This 
degree of penetration only occurs at one point, and the 
interference would be less throughout the remainder of the 
KFDM service area. The difference between these two 
figures is merely the fact that the range of interference to 
KFDM is from 3.5 mv/m to 5.4 mv/m, and it should be 
noted that intervenor’s station (KWTO) is not individually 
responsible for the limitation of 5.4 mv/m but is merely 
one of the four contributing stations,. along with WIS, 
XEOF and WHBQ (KWTO Engineering Exhibit and re¬ 
lated testimony). 

Therefore, it can be seen that the interference situation 
with respect to appellant’s station, KFDM, did not change 
between the time of the Commission’s Order of August 21, 
1947, and the time of the grant of intervenor’s application. 
Further, intervenor’s application was never amended. The 
radiation pattern was never changed. The strength of the 
signal proposed to he radiated from intervenor’s station in 
the direction of appellant’s station is exactly the same to¬ 
day as it was when the respective applications were co¬ 
pending before the Commission, and the amount of inter¬ 
ference resulting is also exactly the same. On August 21, 
1947, intervenor’s proposal would have caused interference 
to appellant’s station, resulting in an RSS of 3.5 mv/m on 
a direct line from Springfield to Beaumont, and resulting 
in an RSS of 5.4 mv/m at some point in the KFDM service 
area. These same interference considerations held con- 
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stant from this time on, throughout the time of the hearing 
and at the time of the Commission’s grant of intervenor’s 
application; and further, same holds true at the present 
time. 

In direct answer to appellant’s claim, “In other words, 
the difference between 5.4 and 3.5 millivolts per meter and 
the population of the area within that difference was never 
considered on a comparative basis”. Such a claim, and 
the manner in which it is stated, is merely an obfuscatory 
manipulation of values designed to create the impression 
that appellant has been denied due process of law. From 
the foregoing, it can be seen that such is not the case. The 
facts concerning the interference situation between the two 
stations involved has been before the Commission since 
September 17, 1946. These facts were never changed and 
were considered by the Commission in all of its actions 
taken upon the applications involved. 

Appellant’s station, by the operation of intervenor’s sta¬ 
tion, will receive no greater interference today than it 
would have received on December 18, 1947. Therefore, 
appellant, throughout the entire proceedings before the 
Commission, has at all times been afforded every oppor¬ 
tunity to assert its rights and, at no time, denied the right 
to comparative consideration with intervenor’s application. 


IV. 

CONCLUSION. 

For the foregoing reasons, intervenor respectfully re¬ 
quests that this Honorable Court dismiss the appeal herein 
and affirm the decision of the Federal Communications 
Commission granting the application of Ozarks Broadcast¬ 
ing Company, intervenor herein. 

Respectfully submitted, 

Geo. 0. Sutton 
William Thomson 

Attorneys for Intervenor. 
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V. 

APPENDIX. 

Federal Communications Commission 

STANDARDS OF GOOD ENGINEERING PRACTICE 
CONCERNING STANDARD BROADCAST 

STATIONS 

Introduction 

There are presented herein the Standards of Good En¬ 
gineering Practice giving interpretations and further con¬ 
siderations concerning the Rules and Regulations of the 
Communications Commission governing standard broad¬ 
cast stations. While the Rules and Regulations form the 
basis of good engineering practice, these standards may go 
beyond the Rules and Regulations and set up engineering 
principles for consideration of various allocation problems. 
These standards have been approved by the Commission 
and thus are considered as reflecting the opinion of the 
Commission in all matters involved. 

The Rules and Regulations contain references to these 
standards; however, as further standards may be issued 
after the Rules and Regulations are published, the absence 
of such references does not relieve the responsibility of 
meeting the requirements specified herein. The Standards 
of Good Engineering Practice are collected in this publica¬ 
tion for the convenience of all considering broadcast station 
operation and problems. 

The Standards of Good Engineering Practice set forth 
herein are those deemed necessary for the construction and 
operation of standard broadcast stations to meet the re¬ 
quirements of technical regulations and for operation in 
public interest along technical lines not specifically enun¬ 
ciated in the regulations. These standards are based on 
the best engineering data available from evidence supplied 
in formal and informal hearings and extensive surveys 
conducted in the field by the Commission’s personnel. Nu¬ 
merous informal conferences have been held with radio en¬ 
gineers, manufacturers of radio equipment and others for 
the guidance of the Commission in the formulation of these 
standards. 
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These standards are complete in themselves and super¬ 
sede any previous announcements or policies which may 
have been enunciated by the Commission on engineering 
matters concerning standard broadcast stations. 

While these standards provide for flexibility and set 
forth the conditions under which they are applicable, it is 
not expected that material deviation therefrom as to funda¬ 
mental principles will be recognized unless full information 
is submitted as to the reasonableness of such departure and 
the need therefor. 

These Standards of Good Engineering Practice will nec¬ 
essarily change as progress is made in the art, and accord¬ 
ingly it will be necessary to make revisions from time to 
time. The Commission will accumulate and analyze en¬ 
gineering data available as to the progress of the art so 
that its standards may be kept current with the develop¬ 
ments. 


Federal Communications Commission 

RULES AND REGULATIONS 
PART 3— Radio Broadcast Services 
Subpart A—Rules Governing Standard Broadcast Stations 

“Sec. 3.22 (b) Class II Station. A Class II station is 
a secondary station which operates on a clear channel (see 
Sec. 3.25) and is designed to render service over a primary 
service area which is limited by and subject to such inter¬ 
ference as may be received from Class I stations. A station 
of this class shall operate with power not less than 0.25 
kilowatts nor more than 50 kilowatts. Whenever necessary 
a Class II station shall use a directional antenna or other 
means to avoid interference with Class I stations and with 
other Class II stations, in accordance with the Engineering 
Standards of Allocation. 

(c) Class III station. A Class III station is a station 
which operates on a regional channel and is designed to 
render service primarily to a metropolitan district and the 
rural area contiguous thereto. Class III stations are sub¬ 
divided into two classes. 

(1) Class m-A station. A Class IH-A station is a Class 
III station which operates with power not less than 1 
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kilowatt nor more than 5 kilowatts and the service area 
of which is subject to interference in accordance with 
the Engineering Standards of Allocation. 

(2) Class III-B Station. A Class III-B station is a Class 
III station which operates with a power not less than 
0.5 kilowatt nor more than 1 kilowatt night and 5 kilo¬ 
watts daytime and the service area of which is subject 
to interference in accordance with the Engineering 
Standards of Allocation. 

(d) Class IV station. A Class IV station is a station 
operating on a local channel and designed to render service 
primarily to a city or town and the suburban and rural 
areas contiguous thereto. The power of a station of this 
class shall not be less than 0.1 kilowatt nor more than 0.25 
kilowatt, and its service area is subject to interference in 
accordance with the Engineering Standards of Allocation. 77 
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Unfed States Const of Appeals 

Fob the District op Columbia Circuit 


No. 10,888 


BEAUMONT BROADCASTING CORPORATION 

Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION 

Appellee, 

OZARKS BROADCASTING COMPANY 
Intervenor. 


PETITION FOR 

RECONSIDERATION, REHEARING, REARGUMENT, 
REVERSAL OF DECISION AND STAY OF 

MANDATE 


Comes now Ozarks Broadcasting Company, intervenor in 
the above-styled proceeding, by its attorneys, George O. 
Sntton and William Thomson, and respectfully requests 
this Honorable Court to (1) reconsider the decision and 
opinion issued in this cause decided on June 26, 1952, and 
(2) grant a rehearing thereon and (3) grant reargument in 
this cause and (4) reverse the decision issued in this matter 
by dismissing the appeal herein and affirming the decision 
of the Federal Communications Commission in question 
and (5) stay the mandate or effectiveness of the decision 
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herein until such time as a final decision can be rendered 
on the questions presented in this petition. 

In support of the request herein made, it is respectfully 
shown unto this Honorable Court: 

1. A recitation of the facts of this case in this petition 
is not necessary which, as such, are sufficiently set forth 
in the decision of the Federal Communications Commission 
herein and in the opinion of this Honorable Court. 

2. On June 26, 1952, this Honorable Court issued its De¬ 
cision in this matter and remanded it to the Federal Com¬ 
munications Commission for further proceedings in accord¬ 
ance with the opinion issued. The opinion stated, in sub¬ 
stance, that the appellant, Beaumont, relied upon three 
principal grounds, to wit: (1) appellant was illegally de¬ 
nied a comparative hearing in the Ozarks proceedings; 

(2) that the Commission’s decision in this matter concerned 
a deviation from one of the provisions of the Federal Com¬ 
munications Commission’s Standards of Good Engineer¬ 
ing Practice Concerning Standard Broadcast Stations, and 

(3) that the Federal Communications Commission’s Hear¬ 
ing Examiner erred in cutting short appellant’s cross-exam¬ 
ination of intervenor’s engineering expert in the hearing 
before such Examiner. This Honorable Court decided 
against the appellant on the first two points and for the ap¬ 
pellant on the third point based upon two grounds which 
it is respectfully submitted were not at issue, as more par¬ 
ticularly hereinafter set forth. This petition, therefore, is 
directed to this Honorable Court’s Decision with respect to 
the third point raised by appellant and the decision dealing 
therewith. 

3. This petition is directed toward that part of this Hon¬ 
orable Courts’ decision and opinion decided on June 26, 
1952, in this cause, beginning on Page 8 of the printed 
opinion with the paragraph beginning as follows: 

“Beaumont’s final objection is that the Examiner erred 
in cutting short its cross-examination of Ozarks’ en¬ 
gineering expert. • • • ” 
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and including all of the remaining portions of the opinion. 
The position of the intervenor is that this Honorable Court 
has erred and it respectfully requests a reconsideration 
and reversal by this Honorable Court because the inter¬ 
venor has been aggrieved and adversely affected, which 
error it is respectfully submitted should be corrected by 
this Honorable Court before such decision becomes final for 
the reasons hereinafter set forth. 

4. It is respectfully submitted that the opinion of this 
Honorable Court under this third objection of the inter¬ 
venor does not decide, as a matter of law, the correctness 
of the ruling of the Hearing Examiner on the objection 
made by counsel for the intervenor herein. For a clear 
understanding of the position of the intervenor, the atten¬ 
tion of this Honorable Court is directed to Pages 32 and 
33 of the Joint Appendix, the pertinent portion of which 
is quoted herewith: 

“A correct statement of my position is simply this: 
That if there is another plan the opportunity was avail¬ 
able to the interveners to submit such plan so that we 
might meet such plan and have notice thereof at the 
time of the hearing. 

Having failed to do so they cannot now come in with 
a surprise move on something that is beyond the issues 
and something on which we have had no notice. 

It comes to a question of what is in the issues and 
what we are on notice of. 

That is my position, sir. * * * ” 

“The Presiding Officer: You elect to stand on your 
case as proposed and you do not wish in this record 
any evidence as to alternative proposals that might 
accomplish service gains without injury to other 
stations? 

Mr. Sutton: Unless they be on proper notice. •**” 

It is clear and apparent, from the above, that the objection 
went to the timing and method of offering such evidence 
and a pure lack of notice of extraneous proposals made by 
the appellant herein. The objection did not in anywise go 
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to the materiality or pertinency of the evidence. Farther, 
it is to be noted from the record (Joint Appendix, Pages 
25, 26, 27, 28, 29, 30, 31 and 32) that the position and nature 
of the objection made by the intervenor herein at the time 
of the hearing had not been correctly restated by the Ex¬ 
aminer (Joint Appendix, Page 32): 

11 Mr. Sntton: No, sir, I don’t think that is a correct 

statement.” 

However, upon the final statement of counsel for the inter¬ 
venor herein that the evidence had not been properly and 
timely offered with proper notice to this intervenor, the Ex¬ 
aminer sustained the objection as stated. 

5. The ruling of the Hearing Examiner sustaining the 
objection of this intervenor did not, in law or fact, shut off 
further cross-examnation of this witness or the proper in¬ 
troduction of the evidence in question. The) appellant 
herein could have requested the Hearing Examiner at that 
time for a recess in order to petition the Commission for 
leave to file the detailed plans of the design proposed by 
appellant and to introduce evidence with respect thereto 
and to cross-examine intervenor’s witness thereon. This, 
the appellant did not do. Thus, the appellant having had 
many months within which to timely apprise the Commis¬ 
sion and this intervenor of the proposals it intended to 
make at the time of the hearing, surrendered its final op¬ 
portunity to properly offer the evidence and to give this 
intervenor notice of new proposals which it intended to 
make. The essence, therefore, of the question was not the 
materiality of the evidence, but whether or not appellant 
could, without giving notice to anyone, cross-examine on or 
introduce evidence with respect to a matter not within the 
issues and about which neither the Commission nor the in¬ 
tervenor herein had any prior notice. It is a matter of law 
that all parties to an administrative hearing such as this 
are entitled to proper notice with respect to new issues and 
have an opportunity to meet such issues. The appellant 
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herein cannot claim unfair advantages which are not avail¬ 
able to the intervenor (Morgan et al. v. United States, 304 
U. S. 1). 

6. Had the Hearing Examiner overruled the objection 
of this intervenor, a request for a continuance after the evi¬ 
dence had been offered would have been in order as is 
the practice before the Commission. Time for meeting the 
new issues would undoubtedly have been granted by the 
Examiner. Such has been the practice in the past and such 
was the procedure followed by a Hearing Examiner of the 
Commission on a request by this counsel in another unre¬ 
lated matter. In that case {The Constitution Publishing 
Co. et at., 11 FCC 754, 1152), the Commission introduced 
a new issue during the proceeding. Counsel objected but 
was overruled by the Examiner; whereupon, a request was 
made by counsel for a continuance after the evidence had 
been developed so that proper time would be provided to 
meet the new issue and-new evidence, and such was done. 
This case also came before this Honorable Court (Radio 
Cincinnati, Inc. v. F. C. C., 177 F. 2nd 92). Although the 
question of notice, or lack of notice, on this point was not 
at issue, the evidence in this respect was before the Court 
in the record in that case. It was not a point at issue, be¬ 
cause counsel had timely requested opportunity to meet the 
new issue, which was granted. Such has been the practice 
before the Commission. 

7. There was a burden upon the appellant in this case 
to apprise the Commission of its proposal to introduce 
testimony with respect to the designs of a directional an¬ 
tenna not contemplated by the issues of the hearing and 
not proposed by the intervenor herein. The Standards of 
Good Engineering Practice of the Commission concerning 
standard broadcast stations (Paragraph 81: 131, Section 
3.33, VoL 1, Part 2, Pike & Fisher Radio Regulations) 

“requires that an application for authority to install 

a directional antenna specify a definite site and that 







6 


full details of the directional antenna be given with 
the application. Any application not complete in these 
details will be returned to the applicant as 1 defective ’ 
under Section 1.72.” 

The remainder of this Section specifies the details which 
must be furnished with the application, all of which details 
were furnshed by the intervenor in its application before 
the Commission. The necessity for this requirement of 
the Commission in its Standards of Good Engineering 
Practice is readily apparent for a number of reasons, only 
one of which is necessary to satisfy the point at issue 
herein. This principal reason is that the furnishing of the 
specified information gives notice to the Commission and 
all interested parties of the antenna design under consid¬ 
eration. This intervenor went to hearing on the antenna 
specified in its application. The Commission gave notice 
to all interested parties with respect to the issues involved 
including the design of this directional antenna. The in¬ 
tervenor herein, after its application had been designated 
for hearing, could not have amended its application, ma¬ 
terially changed the design of its directional antenna, or 
introduced evidence at the hearing on another design with¬ 
out requesting leave of, and having been granted such leave 
by, the Commission. 

8. Section 1.3S5 of the Commission’s Buies and Regula¬ 
tions concerning Practice and Procedure (Paragraph 51: 
365, Vol. 1, Pike & Fisher Radio Regulations) reads as 
follows: 

“Amendments of applications, (a) Any application 
may be amended as a matter of right prior to the desig¬ 
nation of such application for hearing merely by filing 
the appropriate number of copies of amendments in 
question, duly executed. Request to amend an appli¬ 
cation after it has been designated for hearing itrill be 
considered only upon written petition properly served 
upon the parties of record and will be granted only for 
good cause shown. * • * ” (Emphasis supplied) 
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This section of the Rules and Regulations of the Commis¬ 
sion was binding upon this intervenor during the progress 
of the hearing before the Examiner. Intervenor could not 
have introduced evidence dealing with the design of direc¬ 
tional antennas other than the one specified in its applica¬ 
tion. The principal reason underlying this requirement, 
therefore, would be lack of notice to the Commission and all 
interested parties on any proposals or offer of testimony 
related thereto. The appellant, however, did not propose 
to conform to any such method of fair play but proposed 
and demanded an illegal advantage. It is respectfully sub¬ 
mitted that the decision of this Honorable Court, unless 
changed and directed to the point raised by intervenor at 
the hearing on lack of notice, gives to the appellant an 
illegal advantage. 

9. It is respectfully submitted that the reasoning of this 
Honorable Court with respect to the final objection raised 
by appellant goes to the materiality of the testimony had 
appellant timely and properly raised the issue with proper 
notice to the Commission and all participating parties in 
the hearing. As this intervenor interprets the language 
used by this Honorable Court in its Opinion, it would seem 
as if the issue had been properly and timely raised but 
that such testimony was rejected as a result of objection 
by counsel based upon its materiality and relevance. This 
is illustrated by the following language taken from Page 
10 of the printed Opinion: 

“The issue tendered by this proffer was not whether 
Beaumont’s rather than Ozarks’ antenna proposal 
should have been adopted. It was whether the public 
interest would be served by a grant to Ozarks with 
attendant, interference when such interference might 
be eliminated by an antenna design not advanced by 
Ozarks.” 

It is respectfully submitted that the question of the public 
interest could not be properly raised until after the appel- „ 
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lant had, by proper and timely notice, raised such issue. 
Then and then only could the public interest question be¬ 
come an issue. Furthermore, a full consideration of the 
public interest requires fair play, equal rights for all, with¬ 
out the accrual of unjust and illegal advantages in the con¬ 
duct of hearings before the Commission. The orderly ad¬ 
ministration of law requires proper and timely notice on 
the part of all parties involved, so that each may receive 
just and equal rights (Morgan et al. v. U. S., supra). 

10. The attention of this Honorable Court is respectfully 
I directed to the effect of the language used by the technical 

witness for the intervenor and the language used in the 
i statement of counsel for the appellant in his offer of proof 
(Joint Appendix, Pages 23 to 34). Concisely, the differ- 
1 ence is in the use of the words “practical’ 7 and “possible”. 
The intervenor, in the testimony by its expert, did not say 
that there were no other “possible” designs; he did state 
there were no other “practical” dsigns. The opinion of 
this Honorable Court, although setting forth (Page 10), 
“it would be possible”, seems to require the Commission 
to explore all “possible designs”, rather than “practical 
designs” of directional antennas before it could reach a 
conclusion of what would serve the public interest. It must 
be borne in mind that radio broadcasting is a “practical” 
field of operation, and not a field of research, wherein it 
is desirable to search out “all possible” combinations of 
antenna designs. 

11. It is respectfully submitted that the principal ques¬ 
tion before the Court was whether there was sufficient and 
substantial evidence to support the decision reached by the 
Commission in granting the application of the intervenor. 
The decision of the Commission gave the basic and under¬ 
lying facts supporting its conclusions and the Court must 
examine the evidence to determine whether the basic facts 
and conclusions are properly supported (American Broad¬ 
casting Company v. FCC, C. A. 1949, 179 F. 2d 437 ; 85 
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U. S. App. D. C. 343). The findings of the Commission in 
this case have a substantial basis and are not arbitrary and 
capricious, because the evidence is susceptible of other con¬ 
clusions than those drawn from it by the Commission, or 
because this Court may have arrived at other conclusions. 
(Yankee Network v. FCC, 1939,107 F. 2d 212; 71 App. D. C. 
11). It is, therefore, apparent that, the United States Cir¬ 
cuit Court of Appeals for the District of Columbia cannot 
substitute its judgment of the basic facts involved for 
those decided by the Commission. The point at issue, and 
which is reviewable by this Court, is whether there was 
sufficient substantial evidence before the Commission to 
reach the conclusion it did. It is respectfully pointed out 
that the decision of this Honorable Court in this case does 
not conclude on the questions herein pointed out but seems 
to this intervenor to turn upon questions other than the 
principal questions at issue; and it is for this purpose that 
the intervenor is respectfully requesting that the decision 
should be reconsidered, reheard, and reversd. 

12. The last point cited by this Honorable Court is all 
contained in the last paragraph of the opinion on Page 1L 
The Court here seems to again place a different interpreta¬ 
tion upon the facts found by the Commission from that 
contained in the conclusion of the Commission. It is re¬ 
spectfully submitted that this is again beyond the scope of 
the consideration of this Court under the decision in the 
Yankee Network case heretofore cited. Furthermore, un¬ 
der the decision of the Supreme Court in the Saunders 
Brothers case {FCC v. Saunders Brothers Radio Station , 
60 S. Ct. 693), the Federal Communications Commission 
is not required to make such detailed findings as is set forth 
in the last paragraph of the opinion of this Court. The 
Commission found, in its decision, that the appellant’s sta¬ 
tion; operating without the power increase authorized for 
intervenor’s station, was limited to an interference-free 
contour range between 2.9 millivolts and 3.9 millivolts and 
that the maximum was 5.4 millivolts with intervenor’s sta- 
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tion in operation. The Commission likewise fonnd that 
such areas of interference consisted in two principal areas 
denominated as eastern and western areas. The Commis¬ 
sion farther fonnd with respect to the number of square 
miles involved therein and the number of people (Joint 
Appendix, Page 42, Paragraphs 14 and 15). Certainly, 
there was no lack of findings in this respect. The Commis¬ 
sion reached the logical conclusion that the operation of 
intervener’s station, with the resulting interference to ap¬ 
pellant’s station, would serve the public interest, conveni¬ 
ence and necessity (Joint Appendix, Pages 55 and 56). This 
is the question that is before this Honorable Court, not the 
discrepancy in levels of interference at various points. 

13. In the last paragraph of the opinion of this Honor¬ 
able Court, it is stated that, if the amount (of interference) 
proved in the present proceeding exceeds the amount found 
by the Commission in 1947, appellant was entitled to a 
comparative hearing on the issue of whether the excess was 
in the public interest. It is respectfully submitted that 
this question was not an issue before the Commission and 
is not properly before the Court in this proceeding. All 
that was alleged by this intervenor in its petition for a re¬ 
hearing on appellant’s grant of its application was that 
interference on a line between intervenor’s station and ap¬ 
pellant’s station was 3.5 millivolts. Intervenor made no 
other allegation as to interference at other points. The 
Commission, in its decision, considered interference at 
other points without quantatively stating what that inter¬ 
ference might be (Joint Appendix, Page 17). What this 
Honorable Court is saying in this last paragraph is that 
the Commission did not make a determination of the cor¬ 
rectness of the allegation of this intervenor in its petition 
for rehearing on the grant originally made to appellant’s 
station. It is submitted that intervenor was not required 
to furnish information as to the amount of interference at 
all points within the service area of appellant. Neither is 
the Commission required to make a determination of the 
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amount of interference at all points as a resnlt of the hear¬ 
ing on the intervenor’s application. It is sufficient that 
the Commission makes adequate findings to justify its con¬ 
clusion that a grant will serve the public interest, conveni¬ 
ence and necessity. In the instant case the basic facts are 
found, and the ultimate conclusion logically flows therefrom 
{Saginaw Broadcasting Company v. FCC, 96 F. 2d 554; 68 
App. D. C. 282; certiorari denied, 59 S. Ct. 72; 305 U. S. 
613). In the last paragraph of the opinion, this Honorable 
Court states that, if the amounts of interference between 
the time of the conditional grant of appellant’s station and 
the grant of intervenor’s station were different, appellant 
was entitled to a comparative hearing. From this, it can¬ 
not be ascertained to what type of comparative hearing this 
Honorable Court is referring. Does it mean to go back and 
invalidate the grant of appellant’s application and say 
that it must have a comparative hearing along with inter- 
venor’s application? Or does the comparative hearing 
mean that this Honorable Court has reached some other 
conclusion with respect to the facts found by the Commis¬ 
sion? Or is it susceptible of meaning that this Honorable 
Court feels that the Commission did not compare the facts 
relating to interference to appellant’s station with the facts 
relating to the overall service that would be rendered by in¬ 
tervener’s station? It is submitted that intervenor intro¬ 
duced complete evidence^ with respect to the interference 
situation, as well as the witness for the appellant. Further¬ 
more, the Commission relied upon the facts adduced in the 
testimony of the witness for appellant. From this testi¬ 
mony, the Commission made specific and sufficient findings 
with respect to the amount, of interference to appellant’s 
station. It is respectfully submitted that there is no ques¬ 
tion before the Court with respect to whether or not the 
interference alleged by this intervenor on a direct line be¬ 
tween the two stations was different from that which existed 
at some point at a distance therefrom. This is true, re¬ 
gardless of whether the final grant to appellant’s station 
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existed, or not. Assume that no such grant had been made 
and that appellant’s station was in operation, without an 
application pending before the Commission. Appellant 
would have been entitled to introduce proper evidence at 
a hearing in opposition to intervenor’s application. The 
primary questions presented to the Commission would have 
been whether or not the granting of intervenor’s applica¬ 
tion was in the public interest, and the Commission would 
necessarily have been required to make sufficient findings 
to support the logical conclusions which would naturally 
flow therefrom. Such is the case here. It is respectfully 
submitted, on the facts, as adduced, that this Honorable 
Court cannot substitute its judgment for that of the Com¬ 
mission and reach conclusions different from those reached 
by the Commission. For these reasons, there is no rele¬ 
vancy whatsoever between the WOW case (WOW, Inc. v. 
FCC, 87 XT. S. App. D. C. 226,184 F. 2d. 257 (1950)) relied 
upon by this Honorable Court and the instant case. A 
hearing has been held with proper notice to all parties. All 
parties have participated fully therein and have been al¬ 
lowed to introduce evidence in accordance with the issues. 
The Commission has made sufficient findings to justify the 
conclusion that the granting of intervenor’s application 
would serve the public interest It is therefore respect¬ 
fully submitted that the decision of this Honorable Court in 
this case, as it now stands, should be reconsidered, reheard 
and reversed. 

Wherefore, The premises considered, it is respectfully 
prayed that this Honorable Court: 

1. Reconsider the decision and opinion issued in the cause 
of Beaumont Broadcasting Corporation, Appellant, 
v. Federal Communications Commission, Appellee, 
OzarJcs Broadcasting Company, Intervenor, No. 10888; 
and, 

2. Grant a rehearing thereon; and, 

3. Grant reargument in this cause; and. 
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4. Reverse the decision issned and 

5. Affirm the decision of the Federal Communications 
Commission; and, 

6. Stay the Mandate or effectiveness of the decision ren¬ 
dered on Jnne 26, 1952, in this cause until such time 
as a final decision can be rendered on the questions 
presented in this petition; and, 

7. Grant such other and further relief as may seem just 
and right to this Honorable Court. 

Respectfully submitted. 


Geo. 0. Sutton 


William Thomson 
Attorneys for Intervener . 
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Certificate of Counsel 

The foregoing Petition for Rehearing filed on behalf of 
the Intervenor in the case herein is presented in good faith 
for the protection of the rights of the Intervenor and not 
for the purpose of delay. 


Geo. 0. Sutton, Esq. 


William Thomson, Esq. 


Attorneys for Intervenor. 
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George S. Smith, Esq. Max Goldman, Esq. 
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Harry R. Warner, Esq. Federal Communications 

816 Connecticut Ave., Commission 
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Washington 6, D. C. 

July 11,1952 


William Thomson 
Attorney for Intervenor. 





United States Conit oi Appeals 

Foe the Disieici of Colombia' Court of Appeals 

For loo 


No. 10,888 


District of Columbia Circuit 

FILED MAR 30 1951 


CLERK 

BEAUMONT BBOADCASTING COBPOBATION, 

Appellant, 


V; 


FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

OZARKS BROADCASTING COMPANY, 
Intervenor. 


■” ... • *. F >, 

• - .a ^ J % *-<. '•t'v.' 

•«- V -*s • » •' 

• ,v v/ : V 

■ a® 

• . x sjfas 

■ • •. . v' y. ''. 

‘ - • *1 Vi * . 

»,r ***■'' , 

:: • *;• • vv^r 

•*, *‘V 

. • 

* 

* • . 


Appeal from an. Order of the Federal Communications 

Commission. 


Paul M. Segal 
Geoege S. Smith 

. ■ 

Purrr/rp J. Hennessey 
Habry P. Warner 
816 Connecticut Avenue, 
Washington 6, D. C. 
Counsel for the Appellant 


'' m*‘- ‘ * V\ > ' 

-> ■ v 

•: -M 

\ K 

:c; 

. - m . N.V 

v r. 

..tlv 












STATEMENT OF QUESTIONS PRESENTED. 

There being before the Federal Communications Com¬ 
mission an application by the intervenor to increase the 
power of its radiobroadcasting station, the granting of 
which application would cause electrical interference with¬ 
in the normally-protected service area of the station of the 
appellant (on the same frequency): 

1. May the FCC grant the intervenor’s application not¬ 
withstanding that such grant is admittedly in violation of a 
specific regulation of the FCC, this upon the ground that 
the FCC has undertaken to reserve the right to decline to 
enforce its own regulations in particular instances? 

2. May the FCC extinguish the appellant’s rights—to 
assert the illegality of the grant to the intervenor, before 
the FCC or in this Court, by inserting in a recent power- 
increase authorization for the appellant a “condition” that 
the appellant does not object to the creation of interference 
to its service in the event the intervenor’s application is 
granted? 

3. May the FCC, in the hearing on the foregoing prob¬ 
lems, reject all evidence tending to show that the power 
increase can be granted to the intervenor without inter¬ 
ference to the service of the appellant, by simple and prac¬ 
ticable suggested changes in the antenna proposed by the 
intervenors? 
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United States Court of Appeals 

For the District of Columbia Circuit 


Number 10,888 


BEAUMONT BROADCASTING CORPORATION, 

Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

OZARKS BROADCASTING COMPANY, 
Intervenor. 


Appeal from an Order of the Federal Communications 

Commission. 


APPELLANT’S BRIEF. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Beaumont Broadcasting Corpora¬ 
tion, licensee of radiobroadcasting station KFDM, Beau¬ 
mont, Texas, from an action of the Federal Communica- 
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tions Commission granting an application of Ozarks Broad¬ 
casting Company for a construction permit to increase 
the night power of its radiobroadcasting station KWTO, 
Springfield, Missouri. 

The FCC had jurisdiction to accept and act upon the ap¬ 
plication under §§ 308(a) and 319(a) of the Communica¬ 
tions Act of 1934. The application in question was filed 
with the FCC on September 17,1946 (App. 35-36) and was 
granted by the FCC on December 20, 1950 (App. 55-56). 

This Court has jurisdiction of this appeal under 
§ 402(b) (2) of the Communications Act of 1934 providing 
an appeal to this Court by any person aggrieved or whose 
interests are adversely affected by a decision of the FCC 
granting the application of another. The appellant has 
filed its notice of appeal as provided for by § 402(c) of the 
Act (App. 2-5) and has alleged that it is aggrieved and its 
interests are adversely affected because the action of the 
FCC will bring about electrical interference to the service 
area of the appellant’s radiobroadcasting station (App. 2). 

STATEMENT OF CASE. 

The appellant, Beaumont Broadcasting Corporation, op¬ 
erates standard radiobroadcasting station KFDM at Beau¬ 
mont, Texas. The intervenor, Ozarks Broadcasting Com¬ 
pany, operates standard radiobroadcasting station KWTO 
at Springfield, Missouri. 

Both stations have used the frequency 560 kilocycles for 
many years. As between the two stations there is no prob¬ 
lem of interference during daytime, but there are interfer¬ 
ence problems at night. Accordingly, the following narra¬ 
tive and discussion should be understood to refer entirely 
to nighttime conditions. Until recently the two stations 
were authorized by the appellee, Federal Communications 
Commission, to operate with power of one kilowatt. The 
controversies [herein originate from power-increase au¬ 
thorizations for five kilowatts. 

The present appeal is from the action of the FCC in 
granting the Springfield application. However, for a full 
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understanding of the issues raised, it is necessary to review 
some of the earlier history of the affected stations. 

Beaumont filed its application for increased power on 
November 19, 1945. The application specified the use of a 
directional antenna for the purpose of minimizing inter¬ 
ference to stations on the same frequency. It is apparent 
and is conceded by all that the directional antenna proposed 
by Beaumont would prevent any interference to the nor¬ 
mally-protected service area of any other station (App. 
10 ). 

On June 13, 1946, the FCC designated the Beaumont ap¬ 
plication for hearing, but on February 22, 1947, on petition 
of Beaumont, the application was removed from the hear¬ 
ing docket and granted without hearing (App. 37). 

Meanwhile, on September 17,1946, some ten months after 
the Beaumont filing, Springfield had filed its application 
for power increase (App. 35-36). 

Since the proposal of Beaumont represented no pros¬ 
pective interference to the service of Springfield, the FCC, 
as pointed out above, had granted the Beaumont applica¬ 
tion on February 22, 1947. On consideration of this action 
by the FCC and in view of its own recent request for a 
power increase, Springfield on March 12, 1947, attacked the 
February 22nd action under Section 405 of the Communica¬ 
tions Act of 1934 (providing for applications for rehear¬ 
ing, App. 10). 

The Springfield petition for reconsideration of the Beau¬ 
mont grant did not charge that the operation of Beaumont 
with increased power pursuant to the February 22nd grant 
would result in any interference to Springfield. More sig¬ 
nificantly, the petition did not charge that the Beaumont 
power increase would cause interference to the expanded 
Springfield service area if its own application for power 
increase were to be granted. 

The Springfield petition was based entirely upon the 
fact that if the Springfield application were to be granted, 
Springfield would cause interference to Beaumont. 







4 


The basis for the Springfield petition was that if its own 
application were granted, it would cause interference to 
Beaumont (operating under the February 22nd grant) to 
the latter’s 3.5 millivolt-per-meter contour; that Beau¬ 
mont, as a Class III station, is normally entitled, under the 
FCC regulations, to be protected to its 2.5 millivolt-per- 
meter contour; that hence the existence of Beaumont with 
increased power might be considered an obstacle to the 
grant of the recently-filed application of Springfield for 
power increase. 

The relief requested by Springfield in its petition for 
reconsideration was in the alternative, either that the Beau¬ 
mont grant be modified so as to make it subject to the 
acceptance by Beaumont of any interference which w T ould 
result to it from the operation of Springfield, or that the 
FCC set aside the Beaumont grant and designate the appli¬ 
cation for hearing (App. 12). 

On March 21, 1947, Beaumont filed its answer to the 
Springfield petition, arguing that Springfield had not pur¬ 
sued any proper remedy and had indicated no interest in 
the Beaumont application since it had not intervened dur¬ 
ing the SV 2 months the Beaumont application had been in 
hearing status (App. 11-12). 

On April 30, 1947, the FCC designated the Springfield 
application for hearing (App. 11). 

The pleadings in the Petition for Reconsideration lay 
before the FCC some five months. On August 21,1947, the 
FCC entered its Memorandum Opinion and Order. That 
document recited the proceedings substantially as above. 
The rulings of the FCC (Beaumont Broadcasting Corpora¬ 
tion ,, 12 F.C.C. Rep. 143*) were: 

1) That the applications of Beaumont and Springfield 
were in no sense mutually exclusive and hence need not be 
the subjects of comparative hearing; 

2) That there had been no challenge of the FCC findings 
of February 22nd that the grant of the Beaumont applica- 

* The Decision and Order on Petition for Reconsideration are published in 
the Appendix at pp. 10-14 inclusive. 
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tion would serve the public interest, convenience and neces¬ 
sity. 

3) That“. . .if the Commission, upon consideration of 
the [Springfield] . . . application . . . concludes that 
... [it is] legally, technically, financially and otherwise 
qualified, and that a grant . . . would not result in objec¬ 
tionable interference to any existing station or pending 
applications (other than that of Beaumont . . .), the Com¬ 
mission may be able to find that a grant of [this] applica¬ 
tion . . . would serve the public interest (App. 13).” 

4) “We find, therefore, no compelling reason in the peti¬ 
tion . . . for setting aside our grant to [Beaumont] . . .; 
on the other hand, since the interference which the peti¬ 
tioner . . . would cause to [Beaumont] ... by [its] . . . 
application operating as proposed is not substantial, we 
think public interest would be served by making the [Beau¬ 
mont] . . . grant conditioned upon the acceptance by it of 
such interference, in the event the Commission is otherwise 
able to find that a grant of petitioners’ application . . . 
would serve the public interest (App. 13).” 

The foregoing decision of the FCC, in the view of the 
appellant, was obscure and indefinite, settling nothing. The 
“condition” imposed upon Beaumont was that it must ac¬ 
cept interference if the interference were found required 
in the public interest, convenience and necssity, a rule ap¬ 
plying to all licensees of the FCC. Moreover, the reason 
stated for requiring that acceptance of interference {if 
later found necessary) was that the interference had ex 
parte been decided to be “not substantial”. Moreover, the 
action had been taken by less than a quorum of the FCC. 

Accordingly, on September 10, 1947, Beaumont filed for 
the full FCC a petition for reconsideration stating its ob¬ 
jections to the August 21st order. On December 18, 1947, 
the FCC denied this petition and affirmed the earlier action. 

(Application of Beaumont Broadcasting Corporation, 12 
F.C.C. Rep. 559.)* The opinion accompanying this order 

•This Memorandum Opinion and Order is published in the Appendix at 
pp. 14-20 inclusive. 
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was similar to the earlier opinion, but had one additional 
feature not theretofore mentioned. The FCC sought to in¬ 
voke the provisions of its § 1.3S3 relating to partial grants 
(reprinted at p. 35, infra). The rule provides that 
the Commission may grant an application in part; when 
such action is taken the applicant may 1) accept the partial 
grant and go his way, or 2) reject the grant entirely and 
have his application designated for hearing. The opinion 
argues that was the effect of the August 21st action and 
that Beaumont “is privileged under the rule to refuse the 
grant on such terms and demand a comparative hearing 
(App. 19).” 

All of the foregoing narrative deals with events prior 
to the hearing upon the Springfield application which is the 
subject of the present appeal. 

As recited above, the FCC upon consideration of the 
Springfield application had, on April 30, 1947, designated 
it for hearing. 

Among the specific issues listed by the FCC to be heard 
were 1) whether or not the granting of the application 
would result in objectionable interference to existing sta¬ 
tions or proposed stations, and 2) whether or not the 
Springfield proposal complied with the regulations of the 
FCC (App. 7-8). 

With the publication of the issues, hearing upon the 
Springfield application was first scheduled to be heard on 
January 29, 1948. After six continuances, granted upon 
petitions of Springfield, hearings were held in mid-August, 
1948 (App. 36). 

The Commission’s order granting the application of 
Springfield to increase its power was made public Decem¬ 
ber 21, 1950. 

The order was accompanied by a decision consisting of 
findings of fact and conclusions. 

Among other facts the FCC found: 

1) The granting of the power increase to Springfield 
would result in a net service gain of 29,910 persons within 
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an area of 840 square miles, whilst at the same time creat¬ 
ing interference sufficient to destroy the present service of 
Beaumont to 59,736 persons in an area of 1,400 square miles 
(in addition to destroying the service to 9,015 persons 
within the normally-protected contour of a station on the 
same frequency at Denver, Colorado (App. 38, 40, 42)). 

2) Among the persons who will receive additional serv¬ 
ice from Springfield are some 30,332 who will receive their 
first primary service, but at the same time 2,268 persons 
who now receive primary service from Springfield alone 
will cease to receive any primary service (App. 50-51). 

3) The normally-protected 2.5 millivolt-per-meter serv¬ 
ice contour as proposed by Springfield would include an 
area of 3,545 square miles with a population of 177,203 per¬ 
sons. However, in actual fact the interference-free service 
of Springfield would extend only to the 8.1 millivolt-per- 
meter contour covering an area of 1,409 square miles with 
a population of 114,823 persons. Hence, the population in 
the interference area would represent 54.4% of the popula¬ 
tion in what should be the interference-free area (App. 38). 

4) At the hearing one of the engineers testifying in resis¬ 
tance to the Springfield application undertook to testify 
concerning a type of antenna which could be used by 
Springfield (differing from the antenna specifically pro- 

- posed), which antenna could be used without causing in¬ 
terference (App. 24). An objection of Springfield to such 
testimony was sustained, whereupon Beaumont made an 
offer of proof that, if permitted, it would show that there 
were one or possibly two directional-antenna systems which 
would afford complete protection to all stations on the 
channel, including Beaumont, without loss of coverage as 
proposed by Springfield. This offer of proof was rejected 
(App. 25-34). ' 

In its conclusions the FCC held that the proposed oper¬ 
ation of Springfield with the extent of interference to be 
received as described in Paragraph 2 above was in viola¬ 
tion of the Commission’s rules, but it was held that rigid 
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adherence to the rules was not desirable in cases such as 
the present and that there was no objection to this signifi¬ 
cant departure from the rules (App. 51-52). 

The Commission further held, “The ... [Springfield] ap¬ 
plication cannot legally be denied because of interference 
which it will cause within the . . . [Beaumont] service area 
which was gained by the Commission’s grant to . . . [Beau¬ 
mont] without a hearing and made at a time when the 
... [Springfield] application was pending”. The FCC said 
that the proceeding did not contemplate any comparison of 
the two stations or their services (App. 52). 

STATUTES AND RULES INVOLVED. 

The following sections of the Communications Act are 
involved: 

303(f), (h), (k), 402(b)(2), (c). 

The following regulations or rules of the FCC are in¬ 
volved : 

A Standard of Good Engineering Practice bearing 
No. 81:9 in Pike and Fischer, Radio Regulation. 

§ 1.701 of the Rules and Regulations. 

§ 1.702 of the Rules and Regulations. 

§ 1.383 of the Rules and Regulations. 

§ 3.24(b) of the Rules and Regulations. 

Pursuant to Rule 16(c)(5) of this Court, the foregoing 
statutes and rules are set forth in a separate appendix at 
pp. 33 to 35 of this brief. 

STATEMENT OF POINTS. 

The appellant intends to rely on the following points: 

1. As appears from the decision of the Commission, al¬ 
though the normally-protected service contour of the 
Springfield, Missouri, station owned by the intervenor is 
the 2.5 millivolt-per-meter contour, the action of the FCC 
in this case means that the station will in fact be limited by 
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electrical interference to its 8.1 millivolt-per-meter con¬ 
tour; the population residing between these two contours 
is 54% of the population residing within the normally-pro¬ 
tected contour. The decision and order of the FCC grant¬ 
ing the Springfield application is therefore beyond the 
power and authority of the FCC, being in direct violation 
of that provision of the FCC regulations (which have the 
force and effect of law) denominated a Standard of G-ood 
Engineering Practice which bears paragraph number 81:9 
in Pike and Fischer, Radio Regulation (this regulation is 
reprinted at page 34, infra.) 

2. The decision and order of the FCC is further arbi¬ 
trary and capricious, unlawful, beyond the power and au¬ 
thority of the FCC, and in violation of the statutory stand¬ 
ard of public interest, convenience and necessity in that the 
FCC failed and refused to give consideration to evidence 
of record and tendered in the record to show that it was 
possible and feasible to grant the Springfield application 
while requiring the Springfield station to use an efficient 
and effective directional antenna which would not cause in¬ 
terference to the station of the appellant at Beaumont, 
while at the same time reserving to Springfield all the cov¬ 
erage it seeks. 

3. The decision of the FCC (purporting to rely upon an 
unlawful and invalid condition appended to an earlier order 
granting an application of Beaumont) denies to the appel¬ 
lant that comparative consideration of its service in the 
public interest, convenience and necessity to which the ap¬ 
pellant is entitled. 

4. The decision of the FCC effects a modification of the 
appellant’s license without the due process of law required 
by § 312(b) of the Communications Act of 1934 and the 
Fifth Amendment to the Constitution of the United States. 

The third reason for appeal set up in the appellant’s no¬ 
tice of appeal and printed as paragraph 3 at page 4 of the 
appendix is abandoned. 
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OUTLINE OF ARGUMENT. 

1. The grant to Springfield was in direct violation of a 
specific regulation. The FCC is bound by its regulations. 
They have the force and effect of law. A regulation can 
not be suspended in one case and be enforced in others un¬ 
less the regulation itself spells out fair and non-discrimina- 
tory standards for variations in application. The regula¬ 
tion here involved is absolute in text and purpose. It must 
be uniformly applied. It requires that the Springfield ap¬ 
plication be denied. As one adversely affected by the action 
of the FCC, Beaumont is in position to call the attention of 
the Court to this error of law. 

2. It was error for the FCC to refuse all evidence to 
show that Springfield could have its power increase and at¬ 
tendant benefits without causing interference to other sta¬ 
tions, particularly that in Beaumont. A prime reason for 
having an FCC charged with radio regulation is the pre¬ 
vention of interference between stations. The service of 
“public interest, convenience or necessity” absolutely in¬ 
cludes the prevention of interference between stations. It 
is not correct to say that the evidence tendered was a modi¬ 
fication of the Springfield proposal on hearing. The evi¬ 
dence looked merely toward a request by Beaumont that if 
the Springfield application were to be granted at all, it 
should be granted upon a non-interfering basis. More¬ 
over, the evidence was admissible to show a disregard on 
Springfield’s part, of its public responsibilities. To refuse 
the evidence was error prejudicial to Beaumont. 

3. It w r as error for the FCC to grant the Springfield ap¬ 
plication expressly without regard to the interference pro¬ 
posed to be caused to Beaumont. It was the duty of the 
FCC to consider that interference, to make a comparative 
study of the benefit which might accrue to Springfield and 
the damage shown to be inflicted on Beaumont, and on such 
comparison determine what would serve the public interest, 
convenience and necessity. 
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4. The FCC illegally refused to consider the question of 
interference to Beaumont when it granted the application 
of Springfield. It based this refusal upon a so-called con¬ 
dition contained in the grant of increased power it had 
earlier made to Beaumont. That condition was that Beau¬ 
mont accept interference from Springfield in the event the 
FCC on subsequent consideration of the Springfield appli¬ 
cation was able to find that a grant thereof would serve 
the public interest. This condition is extremely ambigu¬ 
ous, but as applied by the FCC in this case it was either 
void or improperly applied. In one sense the condition can 
be interpreted to mean that Beaumont must accept inter¬ 
ference found to be required by the public interest, con¬ 
venience and necessity. In that sense the condition is super¬ 
fluous as all licensees are so subject to interference. But in 
this sense Beaumont was entitled to a full hearing under 
fair conditions and was entitled to know how and for what 
reasons the public interest required the creation of inter¬ 
ference to its service. Nothing of that sort was here af¬ 
forded. In another sense the condition can be interpreted 
to mean that willy-nilly Beaumont must accept and may not 
complain of (either before the FCC or in this Court) any 
interference that Springfield may cause, regardless of con¬ 
siderations of public interest, convenience or necessity. Ap¬ 
parently that is the manner in which the condition has 
been interpreted by the FCC in this case, for the grant to 
Springfield is based upon an opinion which says that the 
Springfield application cannot legally be denied because 
of interference to Beaumont. So construed the condition 
is oppressive, discriminatory, unfair and palpably void. 
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ARGUMENT. 

Preliminary Statement. 

Appellant is aggrieved and adversely affected by tbe Com¬ 
mission’s action in granting the intervener’s application, 
and may bring to the attention of this Court all errors of 
law committed by the Commission. 

The Commission in its decision states that the grant of 
tervenor’s application will increase the interference to ap¬ 
pellant from between the 2.9 millivolt-per-meter and 3.9 mil- 
livolt-per-meter contours to the 5.4 millivolt-per-meter con¬ 
tour. Thus 59,736 persons in an area of 1,400 square miles 
would be deprived of appellant’s broadcast service (App. 
42). Under the standards prescribed by the Supreme Court 
in Federal Communicaiions Commission v. National Broad¬ 
casting Co., 319 U. S. 239 (1043), and Federal Communi¬ 
cations Commission v. WJR, The Goodwill Station, Inc., 
337 U. S. 265 (1949), appellant is aggrieved and adversely 
affected and may bring and may raise in this Court “any 
relevant question of law in respect of the order of the 
Commission”, FCC v. Sanders Brothers Radio Station, 
309 U. S. 470, 475 (1940). 


I. 

The grant of intervenor’s application was contrary to law 
since it specifically violated the Commission’s Rules and 
Regulations. 

The Commission in its decision frankly admits that in 
order to grant the KWTO application, it violated that pro¬ 
vision of the Commission’s regulations, denominated a 
Standard of Good Engineering Practice and designated 
as 81.9 in Pike & Fischer, Radio Regulation: 

§ 81.9. A Class II, III-B or IV station may be as¬ 
signed to a channel available for such class, when a 
need therefor is shown, even though objectionable in¬ 
terference will be received to a field intensity contour 
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greater than that specified as the normally protected 
contour for its class, provided that no objectionable 
interference will be caused by it to existing stations, 
and provided further, that the population residing in 
the area between the normally protected contour for 
its class and the contour to which objectionable inter¬ 
ference will be received, does not exceed approximately 
10 percent of the population in its actual primary serv¬ 
ice area_(1 Part Two Pike & Fischer R. R. 104-105) 

The purpose of this regulation is to insure that appli¬ 
cants who apply for frequencies not in conformance with the 
Commission’s general plan for the allocation of broadcast 
stations make an efficient and maximum utilization of such 
facilities. Thus an applicant for a Class XII-A station 
which actually receives interference to its 4.8 millivolt-per- 
meter contour, is required under this regulation to render 
service to 90 per cent of the population within the normally 
protected 2.5 millivolt-per-meter contour. Section 81.9 is 
couched in negative, rather than affirmative language, viz., 
that the population within the normally protected contour 
and the contour to which interference is actually received 
does not exceed 10 per cent of the population in the actual 
primary service area. The purpose of the so-called 10 per 
cent rule is to insure the maximum utilization of broadcast 
facilities. Re Baltimore Broadcasting Corp., et al., 3 Pike 
& Fischer R. R. 1807 (1948). 

In the case at bar, the normally protected 2.5 contour of 
KWTO, operating as proposed, would render service to 
177,203 persons in an area of 3,545 square miles. Inter- 
venor actually renders an interference-free service to its 
8.1 millivolt-per-meter contour embracing an area of 1409 
square miles with a population of 114,823 persons. In the 
interference area between the normally protected 2.5 milli¬ 
volt-per-meter contour and the proposed interference-free 
8.1 millivolt-per-meter contour, there are 62,380 persons in 
a 2,136 square-mile area (App. 37-38). This means that 
instead of the critical percentage of 10 per cent specified 
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in the rules, the population between the two contours is 
54.4 per cent of the population within KWTO’s primary- 
service area. To rephrase it, intervenor, instead of ren¬ 
dering service to 90 per cent of the population within its 
2.5 millivolt-per-meter contour, actually renders service to 
but 45.6 per cent of that population. 

The Commission justified this violation of its regulations 
in the following terms: 

“We believe that KW'TO’s proposal to serve a sub¬ 
stantial population which is now without any primary 
radio service constitutes a compelling need for the 
additional radio service proposed to be rendered by 
KWTO, and justifies the significant departure from 
the Standards of Good Engineering Practice proposed 
by the applicant (App. 51-52).” 

May the Commission grant an application which flag¬ 
rantly violates its Rules and Regulations? 

Paragraph 81.9 is an administrative regulation which 
“w*as published in the Federal Register* as one of general 
applicability and legal effect. It has the force and effect 
of statute. As such, it w T as binding on the . . . (Commis¬ 
sion) until repealed or modified by . . . (it).” Sheridan- 
Wyoming Coal Co. v. Krug, 84 U. S. App. D. C. 288, 293, 
172 F. (2d) 282 (1949); American Broadcasting Co. v. 
F. C. C., 85 U. S. App. D. C. 343, 349, note 5, 179 F. (2d) 
437 (1949). 

Lilly v. Grand Trunk Western Railway Company, 317 
U. S. 481, 488 (1943) and cases cited; Columbia Broadcast¬ 
ing System v. U. S., 316 U. S. 407 (1942); Regents of New 
Meocico College of Agricultural and Mechanic Arts v. Albu¬ 
querque Broadcasting Company, 10th Cir., 1947, 158 F. 
(2d) 900. 

* The Standards of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations were published in the Federal Register, 4 F. R. 2862, effective 
August 1, 1939; they have been revised and reprinted by the Commission in 
January, 1948, 13 F. R. 3488. 
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The decisions are conclusive on the issue that an admin¬ 
istrative agency, such as the Commission, is bound by its 
rules and regulations, and precluded from ignoring such 
rules because of the alleged special circumstances of the 
case. 

Germania Iron Co. v. James, 8 Cir. 1898, 89 Fed. 811, 
817, is in point. Certain lands which had been with¬ 
drawn from the public domain were made available for 
homestead entry. The rules and practice of the Depart¬ 
ment of Interior then in effect provided that no lands would 
be made available for entry until the decision was communi¬ 
cated to the local land office and the records of the latter 
reflected this notation. The appellant applied for certain 
lands on February 23, 1889, the day following receipt of 
this information in the local land office. Appellee applied 
for the same land prior to the receipt of this information, 
i.e., February 18, 1889. 

The question before the courts was who was the owner of 
the land. The Secretary of the Interior, whose decision 
was affirmed by the district court, awarded the land to ap¬ 
pellee. His decision was reversed on appeal on the ground 
that the rules and practice of the Secretary of Interior were 
binding and could not be waived: 

“Nor was it within the supervisory power of the 
secretary or of the commissioner to set aside or annul 
rights acquired under this rule and practice, or to de¬ 
prive Hartman (predecessor of appellant) of his title 
to this land, by a retroactive decision, made five years 
after his right to it had vested, to the effect that the 
established rule or practice when he made his entry 
was either inconvenient or erroneous. They might 
have undoubtedly made and promulgated a new rule 
which would have governed cases arising after a new 
rule of practice had been made and had become known, 
but Hartman and the other applicants who crowded 
the offices of the register and receiver of the land office 
at Duluth at 9 o’clock in the forenoon of February 23, 
1889, at the earliest moment when this land could be 
entered, according to the then established and known 
rule and practice of the department, had the right to 
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the determination of their claims according to the prac¬ 
tice as it then existed. Retroactive decisions of judi¬ 
cial tribunals are as vicious and ineffectual as retroac¬ 
tive laws. Shreve v. Cheesman, 16 C.C.A. 413, 419, 69 
Fed. 785, 792, and 32 U. S. App. 679, 689. System, or¬ 
der and the uniform application of the laws, the rules, 
and the practice to all litigants alike, are as essential 
to the administration of justice in the land department 
as in the courts. Doubtless every applicant for this 
land, but one, relied upon the settled practice of the de¬ 
partments, and presented his application for it at 9 
o’clock in the forenoon on February 23, 1889; yet that 
one who violated the rule and practice, and made appli¬ 
cation to the officers out of office hours, and before the 
land -was open for entry under the practice of the de¬ 
partment, has defeated all the others. He w’ho came in 
by some other wray has defeated every applicant who 
came ‘by the door.’ What a farce the attempt to se¬ 
cure rights in any judicial tribunal must become, if its 
rules and practice are ignored or applied at the arbi¬ 
trary will of the judge who presides over the court! 
Under such an administration of the land department, 
the rights and titles which the law attempts to protect 
and secure would become naught but privileges depen¬ 
dent upon the gracious favor of its officers. The power 
to degrade them to this rank cannot be found in the 
supervisory authority of the secretary or of the com¬ 
missioner. Their power of supervision is not unlim¬ 
ited or arbitrary.” 

In Colyer v. SJceffington, D. C. Mass. 1920, 265 F. 17, 46, 
48, which involved a deportation proceeding, Rule 22, sub¬ 
division 5(b) of the Labor Department provided that “At 
the beginning of the hearing under the warrant of arrest 
the alien shall be allowed to inspect the warrant of arrest 
and all the evidence on which it was issued, and shall be 
apprised that he may be represented by counsel. ’ ’ The rule 
was modified immediately prior to the hearing in this case 
to read as follows: 

“Preferably at the beginning of the hearing under 
the warrant of arrest or at any rate as soon as such 
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hearing has proceeded sufficiently in the development 
of the facts to protect the Government’s interests, the 
alien shall be allowed to inspect the warrant of arrest 
and all the evidence on which it was issued and shall 
be apprised that thereafter he may be represented by 
counsel.” 

The court stated that the practical result of this changed 
rule was to cut the alien off from any representation by 
counsel, until the inspector, cooperating with or advised by 
the agent of the Department of Justice, was of the opinion 
that the hearing had proceeded 4 ‘sufficiently in the develop¬ 
ment of the facts to protect the government’s interests.” 

To quote from the court’s opinion: 

“The modification of the rule, by the authority of 
the Acting Secretary of Labor, continued in force about 
a month, during which substantially all the hearings at 
Deer Island w’ere practically completed. But on Janu¬ 
ary 28, 1920, the Secretary of Labor, who is stated to 
have been absent because of illness on December 31, 
1919, wnen the change in the rule was made cutting 
off the right of the alien to have any real assistance 
from counsel, by telegram.ordered the old rule re¬ 

stored ... 

“I hear from the government no convincing answer 
to Mr. Frankfurter’s (now Mr. Justice Frankfurter) 
proposition that these petitioners had a right to the 
. . . ‘protection that Rule 22 afforded them as it stood 
before the ad hoc repeal of that rule for the purpose of 
these cases. Now, if there is one thing that is estab¬ 
lished in the law of administration, I take it that it is 
that a rule cannot be repealed specifically to affect a 
case under consideration by the administrative authori¬ 
ties ; that is, if there is an existing rule which protects 
certain rights, it violates every sense of decency, which 
is the very heart of due process, to repeal that protec¬ 
tion, just for the purpose of accomplishing the ends of 
the case which come before the administrative author¬ 
ity. * * • And there was a sudden, calculated, and sur¬ 
reptitious deprivation of that safeguard which was 
sought to protect the rights of all, and particularly pro¬ 
tect those who were innocent.” . . . 
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To the same effect are: Sibray v. United States, 3rd Cir. 
1922, 282 Fed. 795; Stanton v. Municipal Civil Service 
Commission of City of Newburgh, 189 Misc. 782, 75 N. Y. S. 
2d 732 (1947); Jacoby v. McNamara et ad., 83 N. Y. S. 2d 
763 (1948). And see ShcridanJWyoming Coal Co., Inc., v. 
Krug, 84 U. S. App. D. C. 288, 172 F. 2d 282, 287, citing 
with approval Commissioner (now Circuit Judge) Frank’s 
opinion in Re Consumers Power Company, 6 S. E. C. 444 
(1939), also reported in Pike & Fischer, Administrative 
Law, § 33 f. 11-1. 

The next question tendered is whether §§ 1.701 and 1.702 
of the Rules and Regulations authorize the Commission to 
waive in a particular case the binding effect of any of its 
Rules and Regulations in order to accommodate an applica¬ 
tion which the Commission believes should otherwise be 
granted in the public interest. 

Sheridan-Wyoming Coal Co. v. Krug, supra, at p. 287 
and the cases cited in notes 15 and 16, preclude the Com¬ 
mission from rendering an ad hoc decision vrhich would cre¬ 
ate an exception to a binding administrative regulation. 
The latter can only he repealed or modified by rule-making 
proceedings. 

Commissioner (now Circuit Judge) Frank’s opinion in Re 
Consumers Power Company, supra, summarizes the law 
on this issue: 

But that our rule may be subject to such criticism 
does not authorize us to disregard it. If it is not fully 
effective, we should amend it so that it will better 
achieve the statutory purpose. But so long as our rule 
stands unchanged, we cannot apply it as if it read 
otherwise. Even ineffective rules, if valid, have the 
force and effect of law. 

We have, of course, the power to revoke our rules 
and to adopt new ones, authorized by statute, which 
are more consonant with statutory objectives. Such 
power is obviously important to an administrative 
body because it leads to the most valuable qualities of 
the administrative process. Those qualities were re- 
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cently described by tbe Supreme Court [speaking 
through Mr. Justice Douglas for a unanimous court], 
as “ease of adjustment to change, flexibility in light of 
experience, swiftness in meeting new or emergency sit¬ 
uations.’’ See Helvering v. Wilshire Oil Co., Inc. (Sup. 
Ct., Nov. 6, 1939). The court in that case, moreover, 
adverted to “known inequities in existing regulations” 
which should be capable of being removed by changes 
in such regulations and referred to the fact that “ex¬ 
perience and new insight can be expected to produce 
rather constant change.” 

The existence of a power to amend old rules and 
make new ones permits an administrative body to 
achieve flexibility without disregarding the provisions 
of a rule which it has adopted and which stands un¬ 
changed. In view of this power, an existing but inade¬ 
quate rule may be remedied, without ignoring its clear 
language and without, as a result, bringing the admin¬ 
istrative process into disrepute. 

This case is therefore governed by the existing rule. 


Moreover, proper and orderly procedure forbids an 
administrative tribunal which has promulgated a rule, 
exempting all transactions with certain characteristics, 
to deny, by an order, the availability of that exemption 
to specific transactions, when such transactions have 
all of the characteristics required by the rule. If the 
Commission intended to proceed by an ad hoc inquiry 
in each case, the promulgation of the exemptive rule 
was not merely unnecessary; it was misleading. It is 
impossible to believe that Congress, or the Commis¬ 
sion when it promulgated the rule, intended the sug¬ 
gested anomalous procedure to be followed. 

To give force to a valid general rule, even if it may, 
in a single instance, lead to undesirable results is not, 
as is suggested, to ignore our responsibilities to the 
public. Clearly, those responsibilities include an obli¬ 
gation to conform to the basic requirements of fair 
and orderly procedure, thereby protecting the integrity 
of the administrative process. 

It is true that we are not engaged in a game of sport. 
But orderliness and fairness should not be confined ex- 
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clusivelv to the football field or to the tennis court. It 
is obviously true that we are agents of the Government 
and therefore guardians of the public interest. But so, 
also, are the courts; and they refuse, while a case is 
pending, to revoke or ignore their own applicable court- 
made rules of procedure. The quasi-judicial activities 
of administrative agencies are not yet as fully accepted 
by the public as are the activities of the courts, and, 
accordingly, we would be no friends of the administra¬ 
tive process—essential to the functioning of our dem¬ 
ocracy in a modern complicated industrial world—if, 
by our conduct, we forfeited public confidence in the 
orderliness and fairness of our procedure. 

Appellant submits that the constitutional mandate re¬ 
quiring the uniform interpretation and application of ad¬ 
ministrative regulations precludes the Commission from 
utilizing § 1.701 as an instrumentality for the selective and 
discriminatory application of general rules. Tick Wo v. 
Hopkins, 118 U. S., 356, 373-4 (1886). If the Commission is 
permitted to invoke § 1.701 as an instrument of selective 
deviation, it amounts to a repudiation of the entire doctrine 
of administrative regulation in the effectuation and inter¬ 
pretation of a legislative standard. So interpreted, § 1.701 
would be clearly void. So interpreted, § 1.701 would au¬ 
thorize the Commission to say in effect: “This is our rule, 
which is effective only in cases in which we say it shall be 
effective”. 

Courts have given administrative agencies a substantial 
amount of leeway in promulgating and applying adminis¬ 
trative standards. But no court has permitted an agency 
to waive or repudiate an administrative rule in a particular 
case because it was expedient or desirable. If the rule of 
law has any significance in the administrative process (and 
we believe it still has), the Commission is precluded from 
granting the Springfield application since it violates and 
contravenes § 81.9. 
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n. 

The decision and order of the C ommis sion is arbitrary 
and capricious, unlawful, beyond the power and authority 
of the Commission, and in violation of the statutory stand¬ 
ard of public interest, convenience and necessity in that the 
Commission failed and refused to givei consideration to evi¬ 
dence of record and tendered in the record to show that it 
was possible and feasible to grant the Springfield applica¬ 
tion while requiring the Springfield station to use an effi¬ 
cient and effective directional antenna which would not 
cause interference to the station of appellant at Beaumont, 
while at the same time reserving to Springfield all the cover¬ 
age it seeks. 

At the hearing intervenor’s consulting electrical engineer 
testified on cross-examination that he was unable to design 
a practicable directional antenna array which would afford 
complete protection to all existing stations operating on 560 
kilocycles (App. 46). “A workable design employing five 
elements in the directional antenna was developed which 
would theoretically protect all existing stations, but the ma¬ 
terial, space and cost requirements were deemed excessively 
great” (App. 46). Station KLZ, operating on the 560-kilo¬ 
cycle frequency, then offered testimony by its consulting 
electrical engineer that a directional antenna could be de¬ 
signed to protect existing licensees on the 560-kilocycle fre¬ 
quency. Intervenor objected to this testimony, claiming 
that this was a new and different proposal of which it had 
no prior notice. “The objection of KWTO was sustained 
and KLZ and KFDM thereupon made an offer of proof 
that, if permitted, they would show that there were one or 
possibly two directional antenna systems which would af¬ 
ford complete protection to all stations on the channel with¬ 
out loss of coverage as proposed by KWTO. We believe 
KWTO’s objective was properly sustained. An alternative 
proposal was not in issue here, and KWTO was properly 
permitted to have its application considered as it stands 
(App. 24.34,46-47)” 
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The purposes and objectives of title III of the Communi¬ 
cations Act of 1934 were spelled out with clarity when Con¬ 
gress enacted the Radio Act of 1927. This is because title 
III of the Communications Act of 1934 reenacts almost 
verbatim the Radio Act of 1927. 

To quote from Warner on Radio <£ Television Law, Ch. 
IX, The Legislative Basis of Broadcast Regulation, § 92 
at pp. 777-778: 

“The Radio Act of 1927 was a traffic-control mea¬ 
sure designed primarily to prevent interference be¬ 
tween stations in order that the public receive adequate 
broadcast service. This is amply demonstrated by the 
authority given the Commission by section 4 to classify 
stations, assign frequencies, determine the amount of 
power, time of station operation, and location of sta¬ 
tions, prescribe areas or zones to be served by any 
station, regulate the external effects of apparatus used, 
and ‘make such regulations not inconsistent with law as 
it may deem necessary to prevent interference between 
stations and to carry out the provisions of this Act’. 

“The prevention of interference constitutes the basic 
policy of the Act. Congress did not implement this 
policy with any directive as to how it should be effec¬ 
tuated. It prescribed the standard of public interest, 
convenience and necessity, obviously borrowed from 
public utility legislation for a duofold purpose: the 
standard validated the grant of legislative authority 
to the Commission and enabled the regulatory author¬ 
ity to exercise a selective discretion in dealing with 
competitive applicants. Other than the prescription to 
prevent interference, the Act imposes no other affirma¬ 
tive duties upon the Commission.” 

The Commission is thus precluded as a matter of law 
from granting any application for broadcast facilities with¬ 
out consideration of increased interference to existing li¬ 
censees. Conversely, the Communications Act of 1934 im¬ 
poses an affirmative duty upon the Commission to employ 
any and all means, information and devices which would 
minimize or eliminate electrical interference between and 
among stations. 
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When appellant advised the Commission that its consult¬ 
ing electrical engineer had designed one or two directional 
antennas which would afford complete protection to all sta¬ 
tions operating on 560 kilocycles, the Commission was re¬ 
quired as a matter of law to receive and consider that evi¬ 
dence in order to effectuate its affirmative duty—the pre¬ 
vention of interference among stations. 

Brooklyn Savings Bank v. O’Neill et al., 324 TJ. S. 697, 89 
L. Ed. 1297, 1307, is in point. The issue tendered was 
whether an employee subject to the Fair Labor Stand¬ 
ards Act of 1938 may waive or release his right to receive 
from his employer liquidated damages under § 16(b) of 
the Act. The latter provides that an employer who vio¬ 
lates the minimum wage and maximum hour provisions of 
the Act shall be liable to the employee affected in the amount 
of their unpaid minimum wages or their unpaid overtime 
compensation, and in an additional equal amount as liqui¬ 
dated damages. Two years after O’Neill, the employee, 
had left petitioner’s service, he received a check of $423.16 
for statutory overtime compensation in return for a re¬ 
lease of all his rights under the Act. O’Neill signed the 
release and took the check. Since this sum did not include 
any payment for liquidated damages, O’Neill subsequently 
instituted suit to recover such liquidated damages. 

The Supreme Court held that the written waiver or re¬ 
lease was no bar to the recovery of liquidated damages: 

“It has been held in this and other courts that a 
statutory right conferred on a private party, but 
affecting the public interest, may not be waived or 
released if such waiver or release contravenes the 
statutory policy. Midstate Horticultural Co. v. Penn¬ 
sylvania R. Co., 320 U. S. 356, 361, 88 L. Ed. 96, 101, 
64 S. Ct. 128; A. J. Philips Co. v. Grand Trunk West- 
ern R. Co., 236 U. S. 662, 667, 59 L. Ed. 774, 776, 35 S. 
Ct. 444. Cf. Young v. Higbee Co., 324 U. S. 204, ante, 
890, 5 S. Ct. 594, 57 Am. Bankr. Rep. (NS) 730. Where 
a private right is granted in the public interest to 
effectuate a legislative policy, waiver of a right so 
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charged or colored with the public interest will not be 
allowed where it would thwart the legislative policy 
which it was designed to effectuate. ’ ’ 

The broadcast service which appellant renders its listen¬ 
ing audience is “a statutory right conferred upon a pri¬ 
vate party, but affecting the public interest”. Brooklyn 
Savings Bank v. O'Neill, supra. The refusal of the Com¬ 
mission to give comparative consideration to appellant’s 
and intervenor’s application, when it granted the latter, 
frustrates and defeats the legislative policy of the Com¬ 
munications Act of 1934—the prevention of interference. 
United States v. Public Utilities Commission of District of 
Columbia, 80 U. S. App. D. C. 227, 151 F. 2d 609 (1945). 
And the Commission cannot rely on the “interference con¬ 
dition” or any other device to escape the performance of 
its primary responsibility under the Act. Steele v. General 
Mills, Inc., 329 U. S. 433, 91 L. Ed. 315 (1947). 

When appellant offered to prove that a directional 
antenna could be designed which would eliminate inter¬ 
ference to existing licensees on the 560-kilocycle frequency, 
it was not proffered as an amendment or modification to 
intervenor’s application. The offer of proof was a sincere 
and genuine effort on appellant’s part to assist the Com¬ 
mission in discharging its statutory responsibilities. The 
offer of proof was intended to show that a directional 
antenna could be designed for intervenor which would fur¬ 
nish protection to all existing licensees operating at the 
560-kilocycle frequency. 

Appellant was no passive bystander to the administra¬ 
tive proceedings before the Commission. Its offer of proof 
was an affirmative act performed in good faith and de¬ 
signed to assist the Commission in discharging its primary 
responsibility under the Act—the prevention of inter¬ 
ference. 

Section 3.24(b) of the Commission’s Buies and the admin¬ 
istrative practice interpreting and implementing the same, 
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impose an affirmative duty on an applicant for new and im¬ 
proved facilities to show that his or its application will not 
cause objectionable interference to existing stations. This 
affirmative showing of non-interference imposed by § 3.24 
(b) means that the intervenor shares the responsibility of 
the Commission in the prevention of interference. 

When appellant made its offer of proof, a very substan¬ 
tial and serious question was tendered as to whether inter¬ 
venor had effectuated its public responsibility in prevent¬ 
ing interference. Thus, appellant’s testimony that a 
directional antenna could be designed which would protect 
stations operating on the 560-kilocycle frequency contra¬ 
dicted intervenor’s testimony (App. 27ff). This tendered 
an issue of fact which challenged the conclusions of inter¬ 
venor’s expert witnesses. The evidence was admissible on 
that ground alone. But more importantly, appellant’s offer 
of proof demonstrated that intervenor had not effectuated 
its public responsibilities for the prevention of interfer¬ 
ence. 

m. 

The decision of the Commission (purporting to rely upon 
an unlawful and invalid condition appended to an earlier 
order granting an application of Beaumont) denies to the 
appellant that comparative consideration of its service in 
the public interest, convenience and necessity to which it is 
entitled. 

The basic issue tendered is whether the Commission is 
required as a matter of law to give comparative consider¬ 
ation to the appellant’s and intervenor’s proposals. This 
raises a preliminary issue: are the proposals conflicting 
and competitive applications? 

If these applications were for mutually exclusive broad¬ 
cast facilities, both could not be granted because of 
mutually destructive interference, there can be no doubt 
that they would be considered as conflicting and competi- 
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tive. Cf. Aslibacker Radio Corporation v. F. C. C., 326 
TJ. S. 327 (1945). The Beaumont and Springfield pro¬ 
posals are conflicting and competitive to a lesser degree 
than in the Ashbacker case. This conflict is reflected in the 
loss of 59,736 persons who will be deprived of appellant’s 
service against the gain of 29,910 persons to Springfield, 
resulting from the grant of intervenor’s application. 

Since the proposals of appellant and intervenor are com¬ 
petitive and conflicting, they require comparative consider¬ 
ation and evaluation on the basis of the standards pre¬ 
scribed by this Court in Johnston Broadcasting Co. v. 
F. C. C., 85 U. S. App. D. C. 40,175 F. (2d) 351 (1949). 

The Commission in its decision frankly admits that it 
did not give comparative consideration to the appellant’s 
and intervenor’s applications (App. 52-53) : 

“4. The KWTO application cannot legally be denied 
because of interference which it will cause within the 
KFDM service area which was gained by the Commis¬ 
sion ’s grant to KFDM without a hearing and made at 
a time when the KWTO application was pending. This 
proceeding, which does not contemplate a comparative 
consideration of the KFDM and KWTO proposals, 
does not meet the requirements of law that competitive 
consideration be afforded to conflicting applications. 
Ashbacker v. Federal Communications Commission, 
326 U. S. 327, 90 L. Ed. 108 (1945). 

“5. The accepted KFDM grant was conditioned 
upon its acceptance of such interference as might be 
involved if this KWTO proposal is granted. The 
Commission determined that the great population and 
area to gain service by the KFDM grant should expe¬ 
ditiously receive that service without the delay inci¬ 
dent to a comparative consideration with the WHBQ 
and KWTO proposals, which involved only interfer¬ 
ence within the area to be gained by KFDM. (See in 
re Harding College (WHBQ), Docket No. 8047, 4 RR 
104; in rc East Liverpool Broadcasting Company, 
Docket No. 8171, 4 RR 790, and the KFDM decisions 
hereinabove cited.)” 
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The Commission refused to give comparative consider¬ 
ation to the KFDM and KWTO proposals because appel¬ 
lant’s grant was conditioned upon its accepting such inter¬ 
ference as would result if the intervenor’s application was 
granted. 

As we have discussed elsewhere, this condition is invalid 
and illegal since it contravenes the legislative policy of the 
Communications Act. Brooklyn Sewings Bank v. O’Neill, 
supra. Since the condition is invalid, the Commission 
erred as a matter of law where it refused to consider these 
competitive applications on a comparative basis. 

The statutory standard of public interest, convenience 
and necessity is a jurisdictional prerequisite to any admin¬ 
istrative action taken by the Commission. When the Com¬ 
mission attached the interference condition to the Beaumont 
grant, it was guided by the statutory standard of public in¬ 
terest, convenience and necessity. The Commission pre¬ 
sumably added this condition because it was of the opinion 
that the interference to appellant was “not substantial”. 
Thus the Commission in its memorandum opinions quoted 
with approval from the Springfield petitions, that inter- 
venor operating with five kilowatts power at night “would 
increase the limitation to KFDM, operating pursuant to 
the February 22, 1947 grant, to its 3.5 mv/m contour; that 
KFDM as a Class III station is normally entitled undur the 
Commission’s Standards, to be protected to its 2.5 mv/m 
contour (App. 12).” 

The Commission’s decision discloses that the interference 
to appellant was more substantial than the Commission’s 
ex parte examination of the pleadings. Thus intervenor 
imposed an interference limitation of 5.4 millivolts per me¬ 
ter on appellant and deprived 59,736 persons in an area of 
1,400 square miles of appellant’s program service (App. 
42). 

Since the actual interference to appellant was more sub¬ 
stantial than the Commission had anticipated in its memo¬ 
randum opinions, the Commission was required as a mat- 
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ter of law to evaluate on a comparative basis the additional 
area and population which appellant would lose, as against 
intervenor’s gain in population and area. Assuming argu¬ 
endo that the Commission made a comparative evaluation 
of areas and populations lost and gained when it considered 
a 3.5 limitation to appellant’s service area, the Commission 
frankly admits that it did not consider on a comparative 
basis the loss of population and area resulting from a 5.4 
millivolt-per-meter limitation on appellant’s service. In 
other words, the difference between 5.4 and 3.5 millivolts 
per meter and the population and area within that differ¬ 
ence was never considered on a comparative basis. 

When the Commission designated appellant as a respon¬ 
dent to the administrative hearing on the Springfield appli¬ 
cation, it did so because Beaumont’s interests and rights 
were affected thereby. F.C.C. v. National Broadcasting 
Company, supra. Appellant likewise participated in the 
administrative hearing as a public representative of the 
station’s listening audience. Colorado Radio Corporation 
v. F.C.C., 73 U. S. App. D. C. 225, 118 F. (2d) 24, 28 (1941). 

When Beaumont invoked the jurisdiction of this Court, 
it asserts the same rights and occupies the same status 
as it does before the Commission: it is protecting its 
private interests and vindicating the public interest. 
F.C.C. v. Pottsville Broadcasting Co., 309 U. S. 134 (1940); 
F.C.C. v. Sanders Bros. Radio Station, supra. 

Since appellant’s participation in the administrative, as 
well as judicial proceedings are measured in terms of elec¬ 
trical interference with its consequent loss of population 
and service area, the Commission is required as a matter of 
law to consider the Beaumont and Springfield proposals on 
a comparative basis. In order for this Court to exercise its 
appellate jurisdiction, it must make a preliminary and jur¬ 
isdictional determination that appellant is aggrieved. The 
injury to appellant is measured in terms of 59,736 persons 
in an area of 1,400 square miles who will be deprived of 
Beaumont’s program service. In the administrative pro- 
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ceedings before the Commission, the legal interest of appel¬ 
lant-respondent should have been measured by at least the 
same quantum of interference as in this Court. This was 
not done. The Commission refused absolutely to consider 
the interests of the 59,736 persons who would be deprived of 
Beaumont’s program service. In other words, the Commis¬ 
sion cannot apply a variable and different standard of in¬ 
terference when the jurisdiction of this Court is invoked, 
compared to the legal interest of a respondent, participat¬ 
ing in an administrative hearing. 

When the appellant accepted the conditional grant, viz., 
that it would accept such interference as might be caused 
by the proposed five-kilowatt operation of Springfield, the 
Communications Act of 1934, attached another condition— 
that the intervenor’s application if granted would be in the 
public interest, convenience and necessity. 

This means that the Commission must consider all facets 
of the public interest, including appellant’s listening audi¬ 
ence. National Broadcasting Co. v. United States, 319 U. S. 
190, 216 (1943). If the Commission gives no considera¬ 
tion to a station’s listening audience, it is clear that the 
statutory standard has been misapplied. In the case at bar 
the Commission did not act in the public interest when it 
refused to consider the interests of that segment of appel¬ 
lant’s listening audience—the 59,736 persons who would 
be deprived of Beaumont’s program service. Whatever 
reasons may have prompted the Commission to attach an in¬ 
terference condition to the Beaumont grant, this did not ab¬ 
solve the Commission from compliance with the statutory 
mandate. The Communications Act of 1934 imposes a 
mandatory duty upon the Commission to consider and pro¬ 
tect the entire listening audience of a station, Journal Co. 
v. F.R.C., 60 App. D. C. 92, 48 F. (2d) 461 (1931); L. B. 
Wilson, Inc. v. F.C.C., 83 U. S. App. D. C. 176, 170 F. (2d) 
793 (1948). 

The Co mmi ssion can only deprive a station of all or part 
of its listening audience because another applicant or Keen- 
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see will supply a greater need for that service in the public 
interest, F.C.C. v. National Broadcasting Company, supra; 
L. B. Wilson, line. v. F.C.C., supra. But that determination 
cannot be made unless there is a comparative evaluation of 
both proposals. 

In this case the Commission repudiated its statutory re¬ 
sponsibilities under the standard of public interest, con¬ 
venience and necessity by its refusal to consider the appel¬ 
lant’s and intervenor’s applications on a comparative basis. 

IV. 

The decision of the Commission effects a modification of 
the appellant’s license without the due process of law re¬ 
quired by § 312(b) of the Communications Act of 1934 and 
the Fifth Amendment to the Constitution of the United 
States. 

In the KOA case (F.C.C. v. National Broadcasting Com¬ 
pany, supra), the Supreme Court held that where the grant 
of an application would indirectly modify the license of an 
existing broadcast station within the latter’s protected 
service contour, the existing licensee is entitled to a hearing 
on whether the modification is in the public interest. 

The Commission went through the formality of giving ap¬ 
pellant a hearing. But its refusal to consider appellant’s 
application on a comparative basis with that of the inter¬ 
vener was an ex parte determination which denied appel¬ 
lant its statutory rights under § 312(b) of the Act. 
Appellant’s participation in the administrative hearing be¬ 
fore the Commission was a useless and futile act When 
the Commission refused to give comparative consideration 
to the evidence introduced by appellant, viz., the loss of 
population and area, it was tantamount to the modification 
of appellant’s license without hearing. For the decisions 
of this Court make it clear that a constitutional and statu¬ 
tory requisite in a comparative hearing requires “the final 
conclusion ... (to) ... be upon a composite consideration 
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of the findings as to the several differences, pro and con 
each applicant”. Johnston Broadcasting Company v. 
F.C.C., supra, at p. 357, and cases cited in note 15. The 
Commission’s refusal to give appellant a comparative hear¬ 
ing and consideration violates section 312(b) of the Act and 
the due-process clause of the Fifth Amendment. 

But the Commission’s action in this case contains a 
deeper imperfection and one which would destroy all of 
appellant’s rights and remedies under the Communications 
Act of 1934. 

The administrative interpretation of the condition at¬ 
tached to the Beaumont grant precludes appellant from 
complaining of the interference from intervenor. Thus ap¬ 
pellant is at the complete mercy of the Commission, and the 
latter may destroy all of appellant’s rights, including its 
service area, '"stening audience, administrative remedies 
and right of appeal. Cf. Yankee Network, Inc. v. F.C.C., 71 
U. S. App. D. C. 11, 107 F. (2d) 212 (1939); L. B. Wilson, 
Inc. v. F.C.C., supra. 

In the case at bar, when the Commission attached the con¬ 
dition to the Beaumont grant, it was effectuated ex parte 
and on the ground that the interference which would result 
to appellant “is not substantial (App. 13,17).” The hearing 
on intervenor’s application disclosed that the interference 
to appellant was more substantial than the previous ex 
parte examination. 

But suppose that at the hearing the evidence established 
that the grant of the Springfield application would deprive 
over 50 per cent of appellant’s listening audience of its pro¬ 
gram service. The Commission’s decision in this case would 
preclude appellant from challenging the administrative ac¬ 
tion taken because of this “interference” condition. 

Since Beaumont cannot complain of the interference re¬ 
ceived from Springfield, all of its rights are cut off and ap¬ 
pellant has no status to protect its service area for its lis¬ 
tening audience, or to invoke the jurisdiction of this Court. 
It is obvious that no administrative agency can attach a 
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condition to the exercise of its administrative process which 
would deprive a litigant of its statutory rights, particularly 
its right of appeal. F.C.C. v. Sawders Bros. Radio Station, 
supra. This is the practical effect of the “interference” 
condition attached to appellant’s grant. 

Respectfully submitted, 

Beaumont Broadcasting Corporation, 
by 

Paul M. Segal, 

George S. Smith, 

Philip J. Hennessey, 

Harry P. Warner. 


March 30,1951 
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APPENDIX. 

Communications Act of 1934 as Amended. 

“Sec. 303. Except as otherwise provided in this Act, 
the Commission from time to time, as public convenience, 
interest, or necessity requires, shall— 


“(f) Make such regulations not inconsistent with law as 
it may deem necessary to prevent interference between 
stations and to carry out the provisions of this Act: Pro¬ 
vided ,, however, That changes in the frequencies, authorized 
power, or in the times of operation of any station, shall not 
be made without the consent of the station licensee unless, 
after a public hearing, the Commission shall determine that 
such changes will promote public convenience or interest 
or will serve public necessity, or the provisions of this Act 
will be more fully complied with; 


“(h) Have authority to establish areas or zones to be 
served by any station; 


“(k) Have authority to exclude from the requirements 
of any. regulations in whole or in part any radio station 
upon railroad rolling stock, or to modify such regulations 
in its discretion 

“Sec. 402. (b) An appeal may be taken, in the manner 
hereinafter provided, from decisions of the Commission 
to the Court of Appeals of the District of Columbia in any 
of the following cases: 


“(2) By any other person aggrieved or whose interests 
are adversely affected by any decision of the Commission 
granting or refusing any such application. 


“(c) Such appeal shall be taken by filin g with said Court 
within twenty days after the decision complained of is 
effective, notice in writing of said appeal and a statement 
of the reasons therefor, together with proof of service of a 
tnie copy of said notice and statement upon the Commis¬ 
sion. Unless a later date is specified by the Commission as 
part of its decision, the decision complained of alml) be 
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considered to be effective as of the date on which public 
announcement of the decision is made at the office of the 
Commission in the city of Washington. The Commission 
shall thereupon immediately, and in any event not later than 
five days from the date of such service upon it, mail or 
otherwise deliver a copy of said notice of appeal to each 
person shown by the records of the Commission to be inter¬ 
ested in such appeal and to have a right to intervene therein 
under the provisions of this section, and shall at all times 
thereafter permit any such person to inspect and make 
copies of the appellant’s statement of reasons for said ap¬ 
peal at the office of the Commission in the city of Wash¬ 
ington. Within thirty days after the filing of said appeal 
the Commission shall file with the court the originals or 
certified copies of all papers and evidence presented to it 
upon the application or order involved, and also a like copy 
of its decision thereon, and shall within thirty days there¬ 
after file a full statement in writing of the facts and grounds 
for its decision as found and given by it, and a list of all 
interested persons to whom it has mailed or otherwise de¬ 
livered a copy of said notice of appeal.” 

Rules and Regulations of the Federal Communications 

Commission. 

§ 81.9. A Class II, III-B or IV station may be assigned 
to a channel available for such class, when a need therefor 
is shown, even though objectionable interference will, be 
received to a field intensity contour greater than that speci¬ 
fied as the normally protected contour for its class, pro¬ 
vided that no objectionable interference will be caused by 
it to existing stations, and provided further, that the pop¬ 
ulation residing in the area between the normally protected 
contour for its class and the contour to which objectionable 
interference will be received, does not exceed approximately 
10 per cent of the population in its actual primary service 
area ....” 

“§1.701 Suspension, amendment or waiver of rules.— 
The rules and regulations of the Commission may be sus¬ 
pended, revoked, modified, amended, or supplemented, in 
whole or in part, at any time by the Commission, subject 
to the provisions of the Administrative Procedure Act. 
Any provision of the rules may be waived by the Commis¬ 
sion, if good cause therefor exists.” 
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‘ ‘§1.702 Petition for amendment or waiver of rales.— 
Any interested person may petition for issuance, amend¬ 
ment, repeal or waiver of any rule or regulation. Such 
petition shall show the text of the proposed rule, or its 
change, and set forth the reason in support of the petition. ’ ’ 

* ‘ § 1.383 Partial grants.—Where the Commissions with¬ 
out a hearing grants any application in part, or with any 
privileges, terms, or conditions other than those requested, 
or subject to any interference that may result to the station 
if designated application or applications are subsequently 
granted, the action of the Commission shall be considered 
as a grant of such application unless the applicant shall, 
within 20 days from the date on which public announcement 
of such grant is made, or from its effective date if a later 
date is specified, file with the Commission a written request 
rejecting the grant as made. Upon receipt of such request, 
the Commission will vacate its original action upon the ap¬ 
plication and set the application for hearing in the same 
manner as other applications are set for hearing.” 

“§ 3.24 Broadcast facilities; showing required.—An au¬ 
thorization for a new standard broadcast station or in¬ 
crease in facilities of an existing station will be issued only 
after a satisfactory showing has been made in regard to the 
following, among others: 


“(b) That objectionable interference will not be caused 
to existing stations or that if interference will be caused 
the need for the proposed service outweighs the need for 
the service which will be lost by reason of such interfer¬ 
ence. That the proposed station will not suffer interfer¬ 
ence to such an extent that its service would be reduced to 
an unsatisfactory degree. (For determining objectionable 
interference, see Engineering Standards of Allocation and 
Field Intensity Measurements in Allocation.)” 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented by the instant appeal: 

1. Whether the appellant may now object to interference 
which would be caused by the grant of intervenor’s applica¬ 
tion under circumstances where appellant’s application was 
granted under the provisions of Section 1.383 of the Commis¬ 
sion’s Rules at a time when intervenor’s application was also 
pending and appellant’s grant was expressly made subject to 
such interference, and where, under the provisions of Section 
1.383, appellant could have secured a compartive hearing on 
the two applications in lieu of the partial grant. 

2. Whether the Commission properly upheld the exclusion 
of testimony as to other directional antenna systems, different 
from the systems proposed by intervenor in its application, 
offered by appellant and other respondents in the hearing, in 
the absence of prior notice by petition to amend or enlarge 
the issues. 

3. Whether the Commission properly determined that its 
Standards of Good Engineering Practice permitted flexibility 
in their application and did not preclude the grant of an appli¬ 
cation which was not in strict compliance with the standards 
where the Commission was able to find that the public interest 
would be served by the grant, which would supply a substantial 
population with its first primary service. 

(i) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10888 

Beaumont Broadcasting Corporation, appellant 

v. 

Federal Communications Commission, appellee 
Ozarks Broadcasting Company, intervenor 


BRIEF FOR THE APPELLEE 


statement of facts 

This is an appeal taken on January 9, 1951, by Beaumont 
Broadcasting Corporation, licensee of station KFDM, Beau¬ 
mont, Texas, from a decision of the Federal Communications 
Commission adopted December 20, 1950, and released De¬ 
cember 21, 1950 (App. 35-59)/ which granted an application 
of Ozarks Broadcasting Company, intervenor herein, for a con¬ 
struction permit to increase the operating power of Station 
KWTO, Springfield, Missouri, at night from 1 kw. to 5 kw., 
using a directional antenna. 

The appellant and the intervenor have each operated then- 
standard broadcast stations for a number of years. Both have 
used the frequency 560 kilocycles for many years and until 
recently each has operated with power of one kilowatt at night. 
There is no problem of interference between the two stations 
during the daytime and this appeal relates solely to the night¬ 
time operation of these stations. 

1 In this brief references to the printed Joint Appendix appear as (App. 
—), and references to the original record filed with this Court appear as 
(R. —). 


( 1 ) 
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On November 19, 1945, the appellant (referred to in the ap¬ 
pellant’s brief and herein at times as either Beaumont or 
KFDM) filed an application for increase of its nighttime op¬ 
erating power from 1 kw. to 5 kw. using a directional antenna. 
This application was designated for hearing on June 13, 1946. 

On September 17, 1946, before any further action had been 
taken on appellant’s application, intervenor (referred to in this 
brief as KWTO) filed its application to increase its nighttime 
power from 1 kw. to 5 kw., using a directional antenna (R. 1). 

Thereafter appellant petitioned the Commission to recon¬ 
sider its application and grant it without hearing. Following 
the submission of engineering reports by the applicant, none 
of which referred to any possible interference appellant’s pro¬ 
posed new operation would suffer if the KWTO application 
should later be granted, and following various continuances of 
the scheduled hearing, KFDM’s application w*as removed from 
the hearing docket and granted without hearing on February 
22, 1947 (App. 37). 2 

The intervenor’s application for increased nighttime power 
on the same frequency was still pending before the Commis¬ 
sion at this time. Therefore, on March 14, 1947, KWTO filed 
a petition for reconsideration of the Commission’s order of 
February 22, 1947, granting the KFDM application without 
hearing. The basis for the KWTO petition was that operating 
as proposed in its pending application for increased power, 
KWTO would increase the limitation to KFDM, operating 
pursuant to its February 22, 1947 grant, to its 3.5 mv/m con¬ 
tour, whereas KFDM as a Class III station would be normally 
entitled, under the Commission’s Standards, to be protected 
to its 2.5 mv/m contour. KWTO asked that the KFDM 
grant be modified so as to make it subject to acceptance by 
KFDM of any interference which would result to it from op¬ 
eration of KWTO as proposed by its application, if granted; 
or, in the alternative, that the Commission set aside the Febru¬ 
ary 22 grant to KFDM and designate that application for hear- 


1 While these earlier papers relating to KFDM are not part of the record 
in the present appeal, reference to them facilitates an understanding of the 
issues in this appeal. They are on file in F. C. C. Docket No. 7628, Archives. 
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mg in a consolidated proceeding with KWTO’s application 
(App. 12). 

On March 21, 1947, Beaumont filed an opposition to this 
petition for reconsideration, arguing that KWTO had not be¬ 
fore shown any interest in the KFDM proceeding by seeking 
intervention during the time KFDM’s application had been 
scheduled for hearing (App. 12). 

On April 30, 1947, the Commission designated KWTO’s ap¬ 
plication for hearing and KFDM was made a party to the pro¬ 
ceeding (App. 7-8). 

The KWTO petition for reconsideration of the grant to 
KFDM was sustained in a Commission Decision and Order of 
August 21,1947 (App. 10) which made the KFDM grant sub¬ 
ject to the condition that KFDM accept such interference as 
might be caused by the KWTO operation if its pending appli¬ 
cation were granted. The Commission stated it had previously 
found KFDM qualified and that a grant of its application 
would serve the public interest, that this was not challenged by 
KWTO, and that KFDM would not cause any serious inter¬ 
ference to KWTO. The Commission also pointed out that if 
KWTO was found qualified and its proposed operation would 
not cause objectionable interference to any station or appli¬ 
cant other than KFDM, it might be found that a grant of the 
KWTO application would serve the public interest in spite of 
the interference to KFDM, because of the limited extent 
thereof. The Commission concluded there was therefore no 
compelling reason for setting aside the grant to KFDM, but 
that since the interference which any grant to KWTO would 
cause to the new operation of KFDM under the February 22 
grant of increased power would not be substantial, it would be 
in the public interest to let KFDM’s grant stand but make it 
subject to the acceptance of such interference as KWTO 
might cause in the event the Commission might otherwise find 
a grant of the KWTO application would serve the public in¬ 
terest (App. 13). 8 

*The KFDM grant was also made subject to such interference as the 
grantee might receive from operation by Station WHBQ on 560 kc. if that 
licensee’s application for change in frequency from 1400 kc. to 560 kc. 
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On September 10, 1947, KFDM filed a petition asking the 
Commission to reconsider its action of August 21,1947, making 
its grant subject to the condition that KFDM accept whatever 
interference might be caused by KWTO in the event the appli¬ 
cation of KWTO should be granted. This petition was denied 
by the Commission in a Memorandum Opinion and Order of 
December 18, 1947 (App. 14-20) which reaffirmed the Com¬ 
mission’s earlier decision that the public interest would be bet¬ 
ter served by an immediate grant to KFDM, which would 
cause no substantial interference to KWTO, but subject to any 
interference KFDM might receive from KWTO if that sta¬ 
tion’s application were later granted. The Commission held 
such a partial grant to KFDM was proper under Section 1.383 
of its Rules and Regulations which provides for the granting of 
an application without hearing subject to any interference 
that might result if another specified application should be 
granted, the applicant receiving such a partial grant being 
given the choice of accepting it or rejecting it within 20 days 
and having his original application set for hearing. KFDM 
elected to accept this partial grant of its application, took no 
steps to reject it, and it never at any time requested a hear¬ 
ing on its application. 

As before stated, the KWTO application had been set for 
hearing on April 30, 1947, and KFDM had been made a party 
to that proceeding (App. 7). On January 8, 1948, KWTO 
petitioned for a continuance of that hearing scheduled for Jan¬ 
uary 29, 1948, to permit its consulting radio engineer to make 
further studies involving the redesign of its proposed direc¬ 
tional antenna in an effort to eliminate or materially reduce 
the interference from the proposed operation of KWTO to 

should be granted. The circumstances were the same: the WHBQ appli¬ 
cation was filed on November 1, 1946, at the time KFDM’s application was 
pending; it had been designated for hearing on January 9, 1947, but not 
otherwise acted upon when KFDM’s application was granted without 
hearing on February 22,1947; WHBQ had on March 12 petitioned for recon¬ 
sideration of the KFDM grant and that it be modified so as to make it 
contingent on the acceptance of such interference as would result from a 
grant of WHBQ’s application. The Commission’s Decision and Order of 
August 21, 1947 (App. 10-14), found that the interference WHBQ would 
cause to KFDM was, like the interference KWTO would cause, not 
substantial. 
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other stations named as parties to the proceeding, KFDM be¬ 
ing one (App. 20-22). Five additional similar petitions were 
filed by the applicant KWTO (R. 75, 81, 86, 91, 96) and 
granted by the Commission. On July 2, 1948, KWTO filed 
a petition to delete certain issues specified in the notice of 
hearing, not material to this case, when it became apparent a 
hearing would be necessary because, as the petition stated, 
its engineer, after attempting to redesign the proposed direc¬ 
tional antenna to eliminate or reduce interference to other 
parties to the proceeding, had found there was no practical 
solution to the problem (R. 102). By order of July 9, 1948 
the Commission granted this petition to delete certain issues 
(App. 22) and the hearing on the application of KWTO was 
held in August, 1948 (App. 36). 

An Initial Decision granting the application of KWTO was 
issued on January 20,1950 (R. 700-721). Following the filing 
of exceptions thereto by the appellant KFDM (R. 724-733) 
and other parties, oral argument was held before the Commis¬ 
sion on September 15,1950 (R. 784r-819). 

On December 21, 1950, the Commission issued its Decision, 
from which this appeal was taken, granting the application of 
KWTO to increase its nighttime power to 5 kw. (App. 35-59). 
The Commission found KWTO would increase its nighttime 
interference-free population by approximately 35%, that its 
net service population gain would be 29,910 persons and the net 
gain of population without any primary service would be about 
28,000 persons (App. 50-51). While the normally protected 
contour of KWTO would be the 2.5 mv/m contour KWTO 
would actually be limited by interference to its 8.1 mv/m con¬ 
tour and the population residing between these two contours is 
equivalent to about 54% of the population actually to be served 
within the 8.1 mv/m interference-free contour. The Commis¬ 
sion’s Standards of Good Engineering Practice provide that this 
percentage ratio should not exceed 10%; but, in view of 
KWTO’s proposal to provide primary radio service to a sub¬ 
stantial population which previously had no primary radio 
service, the Commission concluded this departure from the 
Standards was warranted (App. 51-52). 

971179—51-2 
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The Commission also found that KWTO would increase the 
interference then being received by KFDM. Operating under 
its February 22, 1947 grant of increased power, KFDM was 
limited, without considering interference from KWTO, to a 
contour varying in signal strength from 2.9 mv/m to 3.9 mv/m. 
The operation of KWTO with 5 kw. at night would further 
limit KFDM, increasing its RSS limitation at certain points 
to the o-4 mv/m contour. Such increased interference to 
KFDM would be caused in two sections, in the eastern and 
western areas of the KFDM total service area (App. 42-43). 
But the Commission concluded the grant to KWTO could not 
be denied because of this interference to KFDM since it 
occurred in the enlarged service area KFDM acquired by its 
February 22, 1947 grant without hearing made at a time when 
the conflicting KWTO application was pending before the 
Commission and since this grant to KFDM was, by the Com¬ 
mission’s decisions of August 21 and December 18,1947, specif¬ 
ically conditioned upon its acceptance of such interference as 
might be involved if the KWTO application were granted 
(App. 52 - 53 ). 

Following this final decision of December 21, 1950, Beau¬ 
mont Broadcasting Corporation filed its Notice of Appeal on 
January 9,1951 (App. 2). 

SUMMARY OF ARGUMENT 

I 

On the facts presented in this case, the actions taken by the 
Commission on the applications of appellant (KFDM) and in- 
tervenor (KWTO) were necessary to avoid denial of rights con¬ 
ferred by Section 309 (a) of the Act. At a time when the 
applications of both the intervenor and appellant were pend¬ 
ing before the Commission, the Commission granted the 
appellant’s application without hearing. Intervenor in its 
petition for reconsideration of this action, properly pointed out 
that the KFDM application should not have been granted un¬ 
conditionally because in the absence of a hearing prior to grant 
of either application or a condition to the earlier grant of the 
KFDM application, the possible interference from KWTO to 


KFDM might be held to be a ground for denial of the KWTO 
application at a later date. Acting on the KWTO petition 
the Commission made the grant to KFDM subject to the inter¬ 
ference which might result from grant of the KWTO applica¬ 
tion, but KFDM was given the option of accepting this partial 
grant or going through a comparative hearing with KWTO. 
Having accepted the grant subject to this condition, KFDM 
cannot now object to receiving interference as a result of the 
grant of the KWTO application. The limitation attached to 
the KFDM grant was legal. The Commission could not have 
granted the KFDM application without qualification and then, 
as appellant argues, later require the KWTO application to be 
heard on the question of whether its grant would serve the pub¬ 
lic interest in the light of the interference to KFDM, and the 
accompanying indirect modification of the KFDM license, 
Ashbacker Radio Co. v. Federal Communications Commission, 
326 U. S. 327, 66 S. Ct. 203, 90 L. Ed. 108. But as long as ap¬ 
pellant was offered a comparative hearing between the two con¬ 
flicting, but not mutually exclusive applications, the Commis¬ 
sion, in view of the limited nature of the interference, could 
properly offer it, as an alternative, an immediate grant subject 
to such interference as might later result from any grant of 
the KWTO application. 

II 

The Commission properly limited the hearing to the engi¬ 
neering proposal presented by KWTO and upheld the exclu¬ 
sion of testimony concerning other directional antenna systems 
advanced by the appellant and other respondents for the first 
time during the course of the Commission hearing. Alterna¬ 
tive proposals for operation by an applicant advanced by third 
party intervenors for the first time during the course of a hear¬ 
ing are in any event open to the objection that the applicant, 
the Commission and other persons who might be affected can¬ 
not be expected to direct themselves to a proposal they have not 
previously seen or examined. Engineering proposals often in¬ 
volve complicated technical questions, and parties must have 
an opportunity to study them in advance of hearing in order to 
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evaluate them properly. Appellant was free to cross-examine 
KWTO’s witnesses to show their lack of qualifications or to 
show that grant of KWTO’s application would not be in the 
public interest. It had no right, however, to utilize a com¬ 
pletely untested new proposal of its own for either of these 
purposes. 


Ill 

The KWTO grant was not invalid because the population 
between the normally protected contour for stations of its 
class and its actual interference-free contour exceeded 10 per¬ 
cent of the population within the interference-free contour or 
the area receiving primary service. The Standards are ex¬ 
pressly intended to serve as a guide to the Commission, appli¬ 
cants, and licensees rather than as a fixed rule which cannot 
be deviated from. The applicable provisions are to be consid¬ 
ered in relation to the facts of each case and the need for 
service which may justify a departure therefrom. In view 
of the fact KWTO proposed to provide a new service to 28,000 
persons previously without any primary radio service, and the 
provision of the Standards in question was otherwise complied 
with in that 96 percent of the Springfield, Missouri, metropoli¬ 
tan population would be within the KWTO service contour, the 
Commission with justification determined this departure from 
the Standards was warranted. 

I. The grant of intervenor’s application does not deprive 
appellant of any rights under its license 

Appellant now urges that the grant to intervenor adversely 
affects its interests, modifies its outstanding license, and was 
made by the Commission without affording it an adequate 
opportunity for hearing in accordance wdth the requirements 
of Section 312 (b) of the Communications Act and the 
decision in Ashbacker Radio Co. v. Federal Communications 
Commission, 326 U. S. 327. In taking this position, appel¬ 
lant challenges the validity of Section 1.383 (App. 18) of the 
Commission’s Rules, under which it was permitted to receive a 
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grant of its own application for increase in power, which was 
granted in part pursuant to Section 1.383 in order to insure that 
the then pending application of intervenor would not be preju¬ 
diced by the grant in a manner contrary to the requirements of 
Section 309 (a) of the Act and the Ashbacker decision, 326 U. S. 
327. Examination of all the relevant facts in this case 
discloses that the Commission has accorded all parties due 
process and has not deprived appellant of any rights or wrong¬ 
fully subjected it to any injury, but that on the contrary, the 
procedure which appellant would have the Commission adopt is 
illegal and arbitrary. Moreover, Section 1.383 of the Com¬ 
mission’s Rules is a valid and reasonable exercise of the Com¬ 
mission’s rule making authority, and was applied in this case 
in a manner which is not arbitrary. 

The rights of the parties must be determined in the light 
of the situation as of February 22, 1947, when the Commission 
first made its grant without hearing of the KFDM application. 
At that time the Commission had before it applications for 
increased nighttime power by intervenor for use at Springfield, 
Missouri, and by appellant for use at Beaumont, Texas. 4 The 
granting of either of the applications for increased power 
would not have caused interference to the existing operation 
of the other station under its existing 1 kw. nighttime power 
authorization. The granting of appellant KFDM’s applica¬ 
tion for increased power would not have caused objectionable 
interference to KWTO even though KWTO were also to op¬ 
erate with increased power (App. 12). However, if both were 
to operate simultaneously with increased power, KWTO would 
cause objectionable interference within the normally protected 
contour for KFDM’s proposed operation. 3 

4 The Beaumont application had been filed on November 19, 1945, and 
the Springfield application had been filed on September 17, 1946 (R. 2). 

8 The simultaneous operation of two stations on the same frequency and 
with the same rated power may, under some circumstances, result in ob¬ 
jectionable interference within the protected contours of one but not the 
other. Such a situation may result where station A may already be limited 
to a contour higher than the normally protected contour for stations of 
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At the time KWTO filed its application on September 17, 
1946, the KFDM application had not been granted but was 
still pending before the Commission. It had been designated 
for hearing on June 13 of that year but the hearing had not 
yet been held.® In its application, KWTO did not show any 
or all possible interference that might be caused if pending 
applications were granted, since the application requires an 
applicant to show only objectionable interference which will 
be caused to existing licensees or applications already granted 
(R. 20-22). The Commission itself assumes the responsibility 
of ascertaining when conflict between applications may be cre¬ 
ated by the fact that the granting of one might cause ob¬ 
jectionable interference to operations proposed by other appli¬ 
cations. On September 6, 1946, the appellant filed a petition 
asking the Commission to reconsider its action in designating 
its application for hearing and to grant that application. A 
Supplemental Petition for Reconsideration and Grant was filed 

its class as a result of interference from other stations, so that, under the 
established methods of computation, the interference it receives from sta¬ 
tion B will not cause any further limitation on its interference-free service 
area. In this case the reciprocal interference from station A to station 
B, which does not receive interference from other stations, may cause ob¬ 
jectionable interference within station B’s normally (and actually) pro¬ 
tected contours. Or, as a result of the use of directional antennas which 
maximize or minimize the effective radiated signal a station transmits in 
any one direction, two co-channel stations with the same authorized powers 
may in practice be radiating towards one another signals of entirely 
different intensities. 

* A hearing had been scheduled for October 4, 1946, but on September 16, 
1946, KFDM moved to postpone the hearing for 60 days because it had on 
September 6 filed a petition for reconsideration and grant of its application. 
A continuance to December 4, 1946, was granted and on petition of KFDM 
further continuances to January 6, 1947, and February 27, 1947, were 
granted (In re Application of Beaumont Broadcasting Corporation, Docket 
7628, F. C. C. File B3-P-4241 Archives). The application was granted with¬ 
out hearing on February 22, 1947. Thus the KWTO application filed Sep¬ 
tember 17, 1946, was filed within the time entitling it to comparative hear¬ 
ing with the KFDM application. Section 1.387 (b) of the Commision’s 
Rules provides that the Commission wiU on its own motion name as a party 
to a hearing any person filing an application that is mutually exclusive 
with another application already designated for hearing provided the ap¬ 
plication is filed at least 20 days before the date on which the hearing on the 
prior filed application is scheduled. The Rule provides: “If the scheduled 
date is changed, the date last set shall govern in determining the timeliness 
of an application for purposes of this paragraph.” 


on December 30, 1946 and a Second Supplement was filed on 
January 21, 1947, 7 both after the KWTO application was filed 
on September 17,1946. Each of these Supplemental Petitions 
was accompanied by engineering statement but neither the 
petitions nor the engineering statements made any reference 
to interference KFDM would experience if the pending KWTO 
application should be granted. The Commission on February 
22,1947, granted appellant’s application without hearing with¬ 
out giving any indication that it had given any consideration 
to the possibility that KWTO would interfere with KFDM 
if both were to operate with increased power. 

In its petition for reconsideration filed on March 14, 1947 
intervenor, KWTO, pointed out that if its application for in¬ 
creased power should be granted, it would increase the night¬ 
time limitation to KFDM, operating pursuant to the Febru¬ 
ary 22 grant, to its 3.5 mv/m contour whereas KFDM as a 
Class III station would normally, under the Commission’s 
Rules, be entitled to protection to its 2.5 mv/m contour (App. 
12). KWTO asked that the KFDM grant be made subject 
to acceptance of any interference which would result from its 
proposed operation or that, in the alternative, the grant be 
set aside and KFDM be heard in a consolidated proceeding on 
its application with KWTO. On August 21, 1947, the Com¬ 
mission so modified the appellant’s grant in its Decision and 
Order (App. 10), and on December 18, 1947, reaffirmed its ac¬ 
tion in a Memorandum Opinion and Order denying appellant’s 
petition for reconsideration of the modification of its license 
(App. 14). 

Since the applications of both appellant and intervenor for 
increased power on the same frequency (560 kc.) were pending 
on February 22, 1947, the Commission could not legally have 
taken action on one of these at that time without affording the 
other the hearing prescribed by Section 309 (a) of the Act if 
the effect of the grant might be to preclude the possible grant 
of the remaining application. Ashbacker v. Federal Commu¬ 
nications Commision, 326 U. S. 327. In its petition to set 
aside the grant without hearing made to appellant on February 

T In re Application of Beaumont Broadcasting Corporation (KFDM), 
Docket 7628, F. C. C. File B3-P-4241, Archives. 
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22,1947, intervenor pointed this out and asserted its statutory 
rights (App. 12). In its opposition to this petition, appellant 
did not dispute the claim of intervenor that the possible con¬ 
flict between the applications precluded a grant without hear¬ 
ing of one under circumstances where the making of the prior 
grant might subsequently be a ground for denial of the other. 
Instead, it argued that intervenor, by failing to petition to in¬ 
tervene in the proceedings on appellant’s application, had 
waived its rights and therefore had no standing to object to the 
grant (App. 17, 18). The Commission, however, properly 
rejected this argument and held that intervenor’s assertion of 
its rights in the petition for rehearing was timely (App. 18). 
Although intervenor may have failed to avail itself of the first 
opportunity for claiming its rights and seeking correction of 
error, Section 405 of the Communications Act made a last op¬ 
portunity available. 

Appellant now argues that the condition attached to its 
license is illegal, and thus challenges the validity of Section 
1.383 of the Commission’s Rules (App. 18). Its position is 
that the Commission may not lawfully impose as a condition to 
a grant that the applicant surrender his right to a hearing on 
the question whether the toleration of interference to its new 
service area from the grant of another pending application 
would be in the public interest. For, appellant contends, the 
Commission is under a statutory duty to consider the question 
of the public interest, and an applicant or grantee cannot, by 
any act or agreement, relieve it of that duty. But the difficulty 
with appellant’s argument is that it misconceives the operation 
and effect of Section 1.383. 

That section is designed to avoid so far as is legally possible, 
unduly complicated situations and protracted delay which may 
result when a number of applications are held in hearing status 
for consolidated hearing or disposition of related hearings be¬ 
cause of the existence of a degree of potential interference 
which does not exclude all possibility of simultaneous opera¬ 
tion under the pending proposals. It must be recognized that 
all conflicts between pending applicants are not of the type 
which was presented in the Ashbacker case (326 U. S. 327). 
There the proposed operations were mutually exclusive since 
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stations could not be operated on the same frequency simul¬ 
taneously at both Muskegon and Grand Rapids because the 
mutual interference was destructive of the service areas of both 
stations. Indeed, in the Ashbacker decision, the Court ob¬ 
served “No suggestion is made here * * * that it may be 

possible to make workable adjustments so that both applica¬ 
tions can be granted” (326 U. S. 327, 332). 

The very purpose of Section 1.383 is to achieve such work¬ 
able adjustments where the Commission is able to find that the 
amount of interference involved is not so great that it must 
preclude possible eventual grant of both applications. But 
those adjustments must be achieved in a manner which is con¬ 
sistent with the requirement of Section 309 (a) of the Act that 
an applicant must be afforded an opportunity for hearing be¬ 
fore possible denial of the application, and which does not in¬ 
volve a prejudgment of an issue in favor of one applicant of the 
type condemned in the Ashbacker decision. Where applica¬ 
tions A and B are pending, and the proposed operation of A 
would not cause any interference to B but the proposed opera¬ 
tion of B would cause some interference to A, it would be mani¬ 
festly unfair to make a grant of application A without hearing 
and subsequently to set application B for hearing by reason of 
the interference which would be caused to application A. If a 
determination could reasonably be made that the amount of 
interference which would be caused by application B to A is 
not of such magnitude as to preclude the eventual grant of 
application B. no reason would exist for holding application A 
in hearing status and delaying a grant. It is, however, entirely 
possible that judgments may differ as to the seriousness of the 
interference. If applicant A is of the view that the interfer¬ 
ence which would be caused by B is so severe that a grant to 
A, subject to such interference, would not be in the public in¬ 
terest, and therefore A should be granted and B should be 
denied, resolution of the issue thus presented would require 
a hearing in which both A and B were afforded* a full opportu¬ 
nity to be heard. Section 1.383 is designed to afford such an 
opportunity to an applicant who may be in disagreement with 
the Commission’s finding that public interest would be served 
by a grant of both applications. Thus the rule provides that 

071179—51-3 
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an applicant whose application has been granted without hear¬ 
ing. subject to the interference which might be caused by the 
subsequent grant of another application, may reject the par¬ 
tial grant and secure a hearing. 

It is obvious that this rule does not. as appellant contends, 
require an applicant to waive any right to a hearing. 8 On 
the contrary, it insures an opportunity for hearing where the 
applicant disagrees with the Commissions finding. What ap¬ 
pellant is complaining of is that the rule seeks to protect the 
interests df other pending applicants as well as to enable an 
applicant in appellant’s position to secure a grant without 
hearing. In the present situation, unfairness can be found, 
not in the provisions of the rule or its application, but rather 
in the present position of appellant in the light of its unwilling¬ 
ness to request the hearing made available under Section 1.383 
of the Commission’s rules and the Commission’s memorandum 
decision of August 21, 1947. In the hearing thus made avail¬ 
able both appellant and intervenor would have been on equal 
terms as pending applicants. The hearing which appellant 
now claims on the very same issue is, however, one in which 
intervenor would bear the burden of showing that appellant’s 
outstanding license should be modified by permitting a grant 
to intervenor. To permit a shifting of the burden in this way 
would be to sanction the very type of unfairness condemned 
in the Ashbacker decision. 

Since appellant’s grant was expressly made subject to the 
interference which would be received if intervenors applica¬ 
tion were also granted, it is clear that there is no merit in 
appellant’s present contention that its license has been modi¬ 
fied by the grant to intervenor without affording it an oppor¬ 
tunity to be heard pursuant to the provisions of Section 312 (b) 
of the Act. If indeed appellant’s license has been modified 
in any way, the modification had been effected by the Commis- 

* Appellant urges that Brooklyn Sariny* Bonk v. O'Xrill, 1124 U. S. GOT, 
is in point here. Hut, since appellant was in fact offered an opportunity 
for a comparative hearing on the applications of api>ellant and intervenor, 
that case is obviously not applicable. In order to secure that hearing, appel¬ 
lant was not required to forego or surrender any right conferred by the 
statute, since appellant was not entitled to a grant without hearing as a 
matter of statutory right. 
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•sion’s orders and decisions of August 21, 1947, and December 
18, 1947, which imposed the condition. And the decision of 
December 18, 1947 explicitly spelled out appellant’s oppor¬ 
tunity to be heard on the question whether the public interest 
would be better served by a grant to appellant free from inter¬ 
ference from intervenor or by a grant subject to such interfer¬ 
ence, so that intervenor could also be granted. Having failed 
or refused to request this hearing, appellant accepted the grant 
which precluded a claim of modification of license based upon 
the simultaneous operation of intervenor, as proposed in the 
application which was pending when appellant received its 
grant. 

Appellant urges that since intervenor’s application had been 
set for hearing and had been heard in a proceeding in which 
appellant was a party, the Commission was confronted in that 
proceeding with the question whether the public interest would 
be served by the grant of intervenor’s application in the light 
of the interference which would be caused to appellant. On 
this issue, appellant claims that it is entitled to comparative 
consideration with intervenor. But the plausibility of this 
position is destroyed by the fact that appellant had previously 
been offered that very comparative hearing. As shown above, 
it would be manifestly inequitable to permit appellant to ac¬ 
cept a partial grant and forego a comparative hearing on the 
interference to which the grant is made subject, and subse¬ 
quently to secure such a hearing on the footing of an established 
licensee. 

Appellant recognizes that when the Commission made the 
partial grant, it made an explicit finding that the interference 
caused by KWTO to KFDM was not substantial (App. 13.17; 
App. br. 27, 31). Apparently in recognition of the fact 
that this finding, now denominated “ex parte” could have 
then been challenged and made the subject of a genuine com¬ 
parative hearing, appellant now alleges that the “Commis¬ 
sion’s decision discloses that the interference to appellant was 
more substantial than the Commission’s ex parte examination 
of the pleadings,” and therefore “the Commission was required 
as a matter of law to evaluate on a comparative basis the ad¬ 
ditional area and population which appellant would lose, as 
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against intervenor’s gain in population and area” (App. br. 
27, 28). If the record did in fact disclose that the facts es¬ 
tablished at the hearing on intervenor’s application did cast 
doubt on the facts on which the Commission made the partial 
grant to appellant, a question might be presented in the light 
of this Court’s decision in WOW v. Federal Communications 
Commission, — U. S. App. D. C. —, 184 F. (2d) 257. In fact, 
however, no such question is involved here. In its exceptions, 
appellant made no claim that the interference to it was greater 
than that on which the partial grant was predicated (R. 724). 
And analysis of the alleged disparities show that the different 
figures mentioned result from alternative methods of express¬ 
ing the same engineering facts. 

Appellant’s argument is that the Commission’s final de¬ 
cision granting the KWTO application discloses the intcrvenor 
would impose an interference limitation of 5.4 mv/m, depriv¬ 
ing 59.736 persons in an area of 1,400 square miles of appel¬ 
lant’s service (App. 42) and that the interference is thus more 
substantial than the interference to its 3.5 mv/m contour an¬ 
ticipated in the decision on the partial grant to it. Both of 
these figures are, however, concerned with the srme engineer¬ 
ing facts and involve no inconsistency when their significance 
is disclosed in the context of the methods of calculation used. 
What appellant fails to consider is that at the hearing its en¬ 
gineer figured the interference “along the contour,” which is 
a proper alternative to the “city to city” basis which is the 
general practice and which had been the basis of the 1947 
calculations. The differences between the two systems can be 
roughly analogized by considering the “city to city” method 
as showing the average extent of the interference with the in¬ 
terference-free contour method showing the extreme minimum 
and maximum limits of the interference. The interference is 
the same and, in the light of these considerations, appellant is 
in no position to make a serious contention that the inter¬ 
ference is in fact different from that specified in its grant. 9 

* At the time the KFDM application was originally filed on September 27, 
1945, it showed that operating with the increased power it proposed, it 
would under the Standards of Good Engineering Practice then in existence, 
be limited nighttime to its 3.37 contour. This RSS limitation was due to 
individual limitations of 2.50 from WIS and 2.25 from XEOF. The Com- 
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IL The Commission properly refused to consider evidence 
offered by appellant as to other directional antenna sys¬ 
tems KWTO might have used 

Appellant has urged as reversible error in this case the re¬ 
fusal of the Commission to consider a proposal, which an 

mission’s Standards were revised on February 10, 1047 (App. 39), and 
under the Standards as revised the RSS limitation based on the WIS and 
XEOF limitations would have been 2.98 mv/m. 

The KWTO application, filed September 17, 1946, showed it would cause 
a 1.72 mv/m limitation to KFDM (R. 33). It stated it would not have 
caused objectionable interference to any existing station (R. 22), How¬ 
ever, when the KFDM application was granted on February 22, 1947, with¬ 
out hearing, KWTO in Its petition for reconsideration pointed out that con¬ 
sidering KFDM’s expanded coverage under its grant, the KWTO limitation 
would increase the KFDM RSS limitation to the 3.5 mv/m contour. Under 
the revised Standards then in existence, the KWTO limitation of 1.72 
mv/m to KFDM would be calculated as 1.6S mv/m, and included in the 
KFDM existing RSS limitation of 2.98 mv/m, the RSS limitation would 
become 3.52 mv/m. The 3.52 mv/m RSS limitation to KFDM is figured 
on the so-called “city to city” basis, all the distances and bearings between 
respective stations being taken as the distances and bearings between the 
cities where the stations are located. Generally, this “city to city” basis 
of computing limitation is considered sufficiently accurate. The KFDM 
engineering in its petition for reconsideration and grant without hearing 
was prepared on this basis. However, the Standards do require protection 
of stations to certain contours and in the event of critical protection prob¬ 
lems, limitations are at times computed along the existing interference-free 
contour of an existing station. At the hearing on the KWTO application, 
KFDM’s engineer submitted evidence to show KFDM’s existing interference- 
free contour determined on the contour protection basis. This indicated 
that KFDM’s existing Interference-free contour varied from 2.9 to 3.4 mv/m 
(R. 277). Thus, on the contour protection basis KFDM was already at 
points limited to the 3.4 or almost to the 3.5 mv/m contour KWTO would 
limit it to on a city-to-city basis. The KFDM engineering exhibits showed 
that a grant of the KWTO application would increase KFDM’s limit to 5 2. 
mv/m at some points on the interference-free contour (R. 496, 497). This 
interference occurred along the contour in the eastern and western lobes 
of the service area at the places where KFDM was already limited to its 

3.4 mv/m contour (R. 496). 

The KFDM grant had also been made subject to interference from WHBQ 
and assuming a grant to both WHBQ and KWTO, the interference to KFDM 
would be to the 5.4 mv/m contour at certain points, as KFDM’s exhibit 
shows (R. 499) and the Commission found. 

The KFDM engineering witness supplied no details as to the actual KWTO 
limit at any point along the contour where the total RSS was alleged to be 

5.4 mv/m. Nor was there any data as to limits from other stations com¬ 
prising the 5.4 mv/m figure. On a “city-to-city” basis, the KFDM RSS, 
including the limit from KWTO, is 3.52 mv/m. 
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engineering witness for one of the other participants in the 
hearing before the Commission attempted to introduce, pur¬ 
porting to show that directional antenna arrays of a design 
other than that proposed in KWTO’s application could feasibly 
have been adopted, and that such other systems would avoid the 
objectionable interference caused to appellant’s station by the 
proposal contained in KWTO’s application. Appellant ap¬ 
parently does not contend that the Commission should have 
considered the new proposals as a possible alternative which 
the Commission might have granted in preference to the pro¬ 
posal set forth in intervenor’s application. It concedes that 
the sole question before the Commission was whether KWTO’s 
pending application should or should not be granted. It con¬ 
tends, however, that the question of whether other feasible 
antenna systems existed which would eliminate the interfer¬ 
ence to existing stations, is relevant to a determination of 
whether a grant of the KWTO application, as proposed, would 
be in the public interest. 

The difficulty with this argument is that it ignores the 
primary reason wffiy the Commission properly rejected the pro¬ 
posed evidence submitted at the hearing, relating to possible 
alternative directional antenna systems. For, even if it is con¬ 
ceded for purposes of argument that a showing of the type ap¬ 
pellant sought to make, might, in appropriate circumstances, 
be relevant to a determination of whether a grant to KWTO 
should have been made, no such showing would in any event be 
proper or admissible unless it is made in a manner which affords 
the applicant, the Commission, and all other interested parties 
reasonable advance notice and an opportunity to object to its 
consideration or to give the new proposal the careful technical 
scrutiny without which any fair evaluation of its potentialities 
would be impossible. In the instant case no such advance 
notice of any intention of submitting any alternative sugges¬ 
tion was given to the applicant or to the Commission. An ex¬ 
amination of the pertinent facts relating to this matter makes 
clear that the Commission’s refusal to consider this collateral 
matter for the first time in the hearing was entirely proper. 

' 
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The KWTO application had been set for hearing on April 
30, 1947, and, as shown by the order for hearing, the question 
of interference to other stations, including KFDM, had been 
an issue from the outset (App. 7-8). On January 8, 1948, 
KWTO had petitioned for a continuance of the hearing, then 
scheduled for January 29, to permit its consulting radio engi¬ 
neer to make further studies involving the redesign of its pro¬ 
posed directional antenna in an effort to eliminate or materially 
reduce the interference KWTO would cause to KFDM and 
other parties to the proceeding (App. 20-22). The petition 
stated that upon completion of such engineering data, the 
applicant hoped to be able to submit the information in the 
form of an amendment to its application, which would mate¬ 
rially reduce the interference to some or all of the other parties 
to the proceeding (App. 21). Five similar petitions were filed 
by KWTO (R. 75, 81, 86, 91, 96) and granted by the Commis¬ 
sion. However, when it became apparent on July 2,1948, that 
appellant’s consulting engineer had been unable to find a prac¬ 
tical solution to the interference problem, or to redesign the 
directional antenna in a feasible manner so as to e limin ate in¬ 
terference to the other parties to the proceeding, the intervenor 
so notified the Commission (R. 102). The hearing on the 
KWTO application was then held in August 1948. 

At the hearing the KWTO engineering witness was expressly 
asked on cross-examination by counsel for one of the other par¬ 
ties whether he had made studies to determine whether it 
would be possible to protect all other stations on the channel 
from interference (App. 23-24). He testified that he had, and 
that he had been able to develop a four-element (tower) and a 
five-element antenna array which might have worked in theory, 
but that both of these systems were in his opinion impractical 
either because of the amount of material required to construct 
the antenna system, or because of the amount of additional 
land that would be necessary as an antenna site (App. 24). 
Appellant’s counsel cross-examined this witness but did not 
avail himself of the opportunity of asking any questions on 
this particular matter (R. 172-178). 
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Subsequently, counsel for station KLZ, another party to the 
proceeding, attempted to offer testimony through its engineer¬ 
ing witness that it would in fact be possible to design a direc¬ 
tional antenna which would afford protection to existing li¬ 
censees on the frequency in issue (App. 25-33). Counsel for 
appellant stated at this time that he also had intended to 
cross-examine the KLZ witness (App. 27) to prove KWTO 
could provide protection to other stations (App. 28). Inter- 
venor objected to this testimony, however, claiming that if 
the other parties had made such studies they could, and should 
have, petitioned for enlargement of the hearing issues or other¬ 
wise come forward with such information during the several 
months preceding the hearing when continuances were granted 
for the purpose of permitting the intervenor to make studies 
and to consider various possible alternative proposals (App. 
25). The intervenor pointed out that had it desired to amend 
its own application to specify a new antenna system it would, 
under the Commission’s rules, have had to give both the Com¬ 
mission and other interested parties advance notice thereof 
by filing a petition for leave to amend its application to specify 
the new proposal (App. 29). It stated that, in view of this 
fact, it was not fair to expect it to meet for the first time at 
the hearing a new proposal submitted by one of the other 
parties as to which it had no prior notice or opportunity for 
study. 10 The Hearing Examiner sustained this objection by 
the intervenor (App. 33). 

10 In re application of WRAP, Inc., 6 R. R. 510, iUustrates the point. The 
WRAP proposed operation would have caused objectionable interference 
to another station. An engineering witness testified on behalf of WRAP 
that its own proposed nighttime directional array could be adjusted so as to 
eliminate interference. The Commission’s decision held, 6B.R. 510 at 527: 

“The maximum expected operating values specified in applications are 
the basis for determining the degree of interference to existing stations and 
pending appUcations. No amendment was offered by the applicant to modify 
its application and to specify these reduced maximum expected operating 
values. In the absence of such an amendment, the Commission cannot give 
consideration to testimony which, in effect, substantially changes the pro¬ 
posed operation. Accordingly, we must consider the WRAP application 
as it stands.” 

See also Morrisvillc Broadcasting Co., 6 R. R. 89 (changes in maximum 
expected operating values are changes in an applicant’s proposal which re¬ 
quire the filing of an amendment, and a stipulation between applicant and 
an intervenor cannot be accepted as a modification of the application). 
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The propriety of this determination by the Hearing Exam¬ 
iner and its reaffirmation by the Commission is clear. Engi¬ 
neering proposals in cases set for hearing because of the possible 
interference consequences of the proposed grant frequently 
involve complicated factual questions requiring extensive com¬ 
putation and study before any definitive determination can 
be made as to their technical soundness and over-all effect. 
While it is, of course, not inconceivable that exhaustive cross- 
examination relating to a proposal advanced for the first time 
at a hearing might disclose inherent weaknesses in the proposal 
sufficient to justify its rejection, in many cases this would not 
be possible without advance preparation. A new proposal, 
moreover, which affords full protection to the existing parties 
to the proceeding, might upon closer examination be shown 
to involve objectionable interference to other stations or ap¬ 
plicants unaffected by the proposal in issue; if the new pro¬ 
posal could be considered at the hearing their rights might 
be irrevocably injured. It is for these reasons that the Com¬ 
mission prohibits an applicant from substituting a new engi¬ 
neering proposal for the one set forth in its own application 
unless it has first formally applied for and received permission 
to amend its application to specify the new proposal. 

All of these factors militating against any on the spot con¬ 
sideration of newly advanced engineering proposals are even 
more applicable to the present situation where it is sought to 
introduce such a proposal into the proceeding for the purpose of 
showing that a superior system could have been developed by 
the applicant or of discrediting the applicant’s engineering 
witnesses. Eor in most situations many antenna systems other 
than that proposed by the applicant are theoretically possible, 
and if such factors as cost and stability are ignored, it is 
often possible to devise a paper system which would appear 
in theory to obviate the principal interference problems which 
are responsible for the hearing. It is of vital importance to 
keep in mind the fact that the purpose of the hearing is to de¬ 
termine whether or not the applicant’s proposal is in the public 
interest. Other interested persons who may be affected by it 
have notice as to the precise nature of the proposal from the 
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application, and are in a position to be heard as to its effect on 
their interests. The question of whether alternative proposals 
offered by third parties would better serve the public interest 
than the applicant’s opens the hearing to an indefinite number 
of collateral issues. 

This does not of course mean that appellant was restricted 
from testing in any proper manner the KWTO proposal or the 
qualifications of KWTO’s engineering witnesses. It was free 
to show by cross-examination, or through its own expert wit¬ 
nesses and evidence that the KWTO proposal was not in the 
public interest and should be rejected. It was free to cross- 
examine the applicant’s engineering witness in detail with 
respect to the exact steps which this witness had taken in 
attempting to devise an antenna array which would more 
nearly protect appellant’s station. What it cannot do, how¬ 
ever, is to allow the applicant to go to hearing on its original 
application and then, at such hearing and without advance 
warning, bring forward a completely new proposal either to be 
considered by the Commission as a substitute for the one ad¬ 
vanced by the applicant, or as a basis for cross-examination 
or impeachment of applicant’s witnesses. This is a matter of 
elemental fairness, and it was for this reason that appellant’s 
offer of proof was properly denied. 11 

III. The Commission properly determined that its Standards 
of Good Engineering Practice permitted flexibility and 
did not preclude a grant of the KWTO application 

Although the appellant is in no way injured thereby, and its 
own service would be in no way affected, it makes much of the 
fact the grant of intervenor’s application involves a departure 
from the Standards of Good Engineering Practice. But the 
Standards involved are not intended to be absolute prohibi¬ 
tions against grants of applications which would not render the 
full measure of service prescribed in the Standards, where the 
Commission is able to find, on the facts presented, that a grant 

“Since appellant had already rejected comparative consideration with 
KWTO, and accepted a grant of increased power expressly made subject to 
the acceptance of interference from KWTO, its belated attempt to inject 
a completely new proposal into the KWTO hearing was even more 
unreasonable. 
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would serve the public interest, in the light of the amount of 
service which would be actually rendered. 

In granting intervenor’s application, the Commission con¬ 
sidered the fact that it was not in strict conformance with the 
Standards of Good Engineering Practice. The Standards pro¬ 
vide that even though certain stations will not actually pro¬ 
vide primary service to their normally protected contours but 
will be limited by interference to a contour of greater intensity, 
such assignments may be made provided the population resid¬ 
ing between the normally protected contour and the interfer¬ 
ence-free contour does not exceed approximately 10 per cent of 
the population actually served within the interference-free 
contour. 12 In other words, such stations are normally expected 
to serve more than 90 percent of the population within the 
normally protected contour area. 

The normally protected contour of KWTO, as a Class III-A 
station, would be the 2.5 mv/m contour. 13 This contour would 
include a population of 177,203 persons in an area of 3,545 
square miles (App. 38). However, KWTO would actually be 
limited by interference to its 8.1 mv/m .contour which would 
include 114,823 persons in an area of 1,409 square miles (App. 
37). In the interference area, between the normally protected 
2.5 mv/m contour and the proposed 8.1 mv/m interference- 
free contour, there are 62,380 persons in a 2,136 square-mile 
area (App. 38). The population in the interference area 

a The applicable provision is: 

“A Class II, III-B, or IV station may be assigned to a channel available 
for such class, when a need therefor is shown, even though objectionable 
interference win be received to a field intensity contour greater than that 
specified as the normally protected contour for its class, provided that no 
objectionable interference will be caused by it to existing stations, and 
provided further, that the population residing in the area between the 
normally protected contour for its class and the contour to which objec¬ 
tionable interference will be received, does not exceed approximately 10 
percent of the population in its actual primary service area. In case the 
station is located in a metropolitan area, the interference-free contour 
shall include 90 percent of the population of the metropolitan area” (1 
Pike & Fischer, R R. Part 2; page 81:104). 

u The operation proposed is on 560 kc., a regional channel, and with 5 kw. 
power nighttime as proposed, KWTO would be a Class III-A station rather 
than a Class III-B which operates with no more than 1 kw. power at night. 
Standards of Good Engineering Practice, 1 Pike & Fischer, R. R., Part 2, 
page 81:103. 
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would thus represent 54.4% of the population in the interfer¬ 
ence-free service area. 14 As the Commission recognized, in 
granting KWTO’s application it was authorizing an operation 
involving a departure from the guiding limitations set forth in 
the Standards. 15 However, it rejected the contention ad¬ 
vanced by appellant that the pertinent portion of the Stand¬ 
ards is in the nature of an absolute prohibition and is a bar to 
its authority to make the grant to KWTO. It concluded 
KWTO’s proposal to provide new service to a substantial pop¬ 
ulation presently without any primary radio service, amount¬ 
ing to 28,000 persons of the 29,910 net population service gain 
KWTO would realize, constituted a compelling need for the 
service proposed and justified the departure from the Stand- 

14 It is not correct to state, as appellant has (Br. 7) that the population in 
the interference area would represent 54.4% of the population in “what 
should be the interference-free area” (area within normally protected con¬ 
tour) or that the population between the Z5 and 8.1 mv/m contours is 54% 
of the population “within the normally protected contour” (Br. 9). This 
leads to the faulty conclusion that intervenor “instead of rendering primary 
service to 90 percent of the population within its 2.5 millivolt-per-meter 
contour, actually renders service to but 45.6 percent of that population” (Br. 
14). The pec rentage with which the Standards are concerned is that which 
the population between the normally protected contour and interference- 
free contour is of the population within the interference-free contour. Un¬ 
derstanding may be facilitated by thinking of this as a smaller circle within 
a larger one. The population between the two is normally not to exceed 
10% of the population within the smaller circle, not 10% of the entire popu¬ 
lation within the larger circle. Here, the population within the larger 
circle is 177,203 and the population within the smaller circle is 114.823. The 
population between the two is 62,380, or as the Commission’s decision states, 
54% of the 114,823 persons within the interference-free contour. The 62,380 
persons in the interference area is 35% of the 177,203 persons within the 
total normally protected contour area, and hence KWTO would actually 
serve 65% of the population in that area and not only 45.6% as appellant 
states. 

“ The provision in question, footnote 12, supra, actually applies only to 
a Class II, II-B or IV station, and KWTO proposed a Class III-A operation. 
However, it has been the Commission’s practice to apply this standard to 
Class III-A stations as welL Appellant conveniently overlooks this de¬ 
parture from the strict letter of the Standards with respect to the type of 
station covered, in its argument for a strict interpretation of the Standards 
in other respects. 
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ards (App. 51). 18 The Co mmis sion stated that it further be¬ 
lieved that any such rigid adherence to the Standards as pro¬ 
posed by appellant would preclude the assignment of facilities 
in a manner best serving the public interest in view of the fact 
that a primary objective of the Commission, in meeting the 
standards established by Sections 1 and 307 (b) of the Com¬ 
munications Act, is to provide at least one primary radio serv¬ 
ice to all substantial populations of this country. And, as the 
Commission stated, past decisions by the Commission, as well 
as the language of the Standards itself, clearly show that the 
Standards were established as a guide to assist the Commission 
in the allocation of stations and they have been liberally inter¬ 
preted to effect the most widespread and effective broadcast 
system possible (App. 52). 

Appellant characterizes this as a violation of the C omm is- 
- sion’s regulations, and argues that an administrative agency 
is bound by its rules and regulations and may not depart 
therefrom. Appellant further argues that the Commission is 
precluded from utilizing Section 1.701 of its rules, which pro¬ 
vides for waiver of any provision of the rules by the Commis¬ 
sion for good cause, as “an instrumentality for the selective 
and discriminatory application of general rules” (Br. 20). 
Appellant’s assertion that Section 1.701 of the Rules has been 
misapplied is unwarranted. The examiner in his Initial De¬ 
cision did, in Paragraph 3 of the Conclusions, characterize the 
grant to KWTO, not in conformance with the Standards, as a 
waiver of the requirements of the Standards pursuant to Sec¬ 
tion 1.701 of the Rules (R. 719). Beaumont, in its Exceptions 
to the Initial Decision (R. 724), objected to this and advanced 
the same arguments before the Co mmis sion as it now does in 
its brief. But what the appellant overlooks is that in this 
respect its exception was granted by the Commision in its 
Final Decision (App. 58; Ruling on Exception 3) and Para- 

“ Another provision of the portion of the Standards here in question, that 
the interference-free contour of a station located in a metropolitan area 
shall include 90 percent of the population of the metropolitan area, was 
fully complied with in that the KWTO service contour will include 96% of 
the Springfield metropolitan population (App. 51). 
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graph 3 of the Conclusions was modified to delete any reliance 
on Section 1.701 of the Rules. * Instead, the Commission con¬ 
cluded, as set forth above, that the clear need for expanded 
coverage of the Springfield station justified departure from 
the general allocation principle cu the Standards. The Com¬ 
mission believed it improper to consider this action as a waiver 
or disregard of a rule, or as a case of action taken without ap¬ 
plication of a relevant rule such as the waiver of a procedural 
rule relating to the time within which action should be taken. 
Rather, the Commission considered this to be a situation 
where, considering the allocation principle set forth in the 
Standards as a general guide to Commission action, and weigh¬ 
ing the need of an area and population for service as against 
the objective of the allocation principle involved, it would 
be in the public interest to authorize an operation which would 
supply the additional service even though it would not be in 
accordance with a strict interpretation of the Standards. 17 

17 An examination of the cases cited by the examiner in the Initial De¬ 
cision as authority for “waiving” a requirement of the Standards pursuant 
to Rule 1.701 shows that these cases, which are precedent for grants not 
in strict conformance with the Standards, are not precedent for “waiver” 
of the Standards and there was therefore merit to appellant’s exception 
which was granted. These cases do not refer to Rule 1.701 and the 
deviation from the Standards permitted in each was not authorized by 
waiver or disregard of the provisions of the Standards. The Commission 
in its final decision correctly cites these same cases as standing for the 
proposition that the Standards are a guide in the aUocation of stations but 
they are liberally interpreted to permit the most effective and widespread 
broadcast system possible: In re Midland National Life Insurance Company, 
4 Pike & Fischer, R. R. 1269 (117% ratio of population in interference area 
to that in interference-free area permitted where grant would provide a 
first primary service to substantial area and population); In re WHP, Inc., 
4 Pike & Fischer R. R 1395 (82% ratio condoned where operation would 
provide first primary nighttime service to 43,000 persons) ; In re Atlantic 
Radio Corporation, 5 Pike & Fischer, R. R. 195 (grant made to applicant 
who would provide a community its first fulltime radio service in spite of 
fact interference to interference-free population ratio was 66% as com¬ 
pared with lesser deviations of 26% and 42% involved in proposals of com¬ 
peting applicants for use of facilities in other communities; likewise ap¬ 
plicants denied would have operated with higher power and served larger 
populations than proposal authorized, but Commission believed “that the 
foregoing factors relating to the efficient use of the frequency are outweighed 
by the greater need in respect to radio service at Danbury”; In re Wyoming 
Talley Broadcasting Company, 5 Pike & Fischer, R. R. 612 (application 
granted in spite of interference caused to another station and fact applica- 
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The Commission, in this case as in many others, has author¬ 
ized the operation of a station which is not in strict compliance 
with the Standards but which will provide a needed radio serv¬ 
ice to a substantial population and area. The provision of the 
Standards in question is clearly a desirable allocation principle, 
other factors being equal. In effect it states that normally a 
better distribution of facilities can be achieved among the sev¬ 
eral communities where all stations provide service to their 
normally protected contours and that exceptions will be made 
only where there are very good reasons shown for so doing. 
This is the case where, as in the present case, the standard 
comes in conflict with an even more important concept af¬ 
fecting the determination of whether grants should be made 
or refused. For, as indicated above, the Commision has con¬ 
sistently adhered to the principle that a basic factor in con¬ 
sidering license applications, is that it is in the public interest 
for all substantial populations of this country, wherever pos¬ 
sible, to receive at least one primary radio service. Therefore, 
when as in the instant case, an applicant proposes a first or 
needed service for a substantial number of such persons, the 
Commission feels it is justified in granting such an application 
even though the entire normally protected contour area of 
the station will not receive interference-free service. This is 
true not only of the 10% ratio provision here involved but 
as to many other provisions of the Standards. As appellant 
or anyone familiar with radio operation must know, a grant 
which deviates from the Standards in some manner is not at 
all uncommon. 

The Standards are a guide to the Commission, existing li¬ 
censees, and applicants alike. As the Introduction states, the 
Rules and Regulations of the Commission form the basis of 
good engineering practice and in certain respects the Sta n dards 
may go beyond the Rules and Regulations and set up engi¬ 
neering principles for consideration of various allocation prob¬ 
lems. The Introduction to the Standards further states, 
however: 

tion proposed interference to interference-free population ratio of 42% 
where first primary nighttime service would be supplied to 50,000 persons 
and all of city in which station would be located would be served). 






The Standards of Good Engineering Practice set forth 
herein are those deemed necessary for the construction 
and operation of standard broadcast stations to meet 
the requirements of technical regulations and for op¬ 
eration in public interest along technical lines not spe¬ 
cifically enunciated in the regulations. 

***** 

While these standards provide for flexibility and set 
forth the conditions under which they are applicable, 
it is not expected that material deviation therefrom 
as to fundamental principles will be recognized unless 
full information is submitted as to the reasonableness 
of such departure and the need therefor. (Standards 
of Good Engineering Practice , Introduction; 1 Pike & 
Fischer, R. R., Part 2, page 81:1.) 

The Standards in general thus set forth requirements for 
technical operation, provide a guide for an efficient allocation 
of facilities to insure their maximum utilization, and delineate 
rights of licensees in specifying coverage rights and defining 
objectionable interference, proposed infringement of which 
entitles such licensee to a hearing. They in like manner guide 
applicants in that they illustrate the type of operation expected 
and define the extent of interference to others permitted, var¬ 
iations or non-compliance with which, if material, may not 
be permitted or may require a hearing to determine whether 
the departure is reasonable and necessary. 18 The allowance 
of a departure from the Standards is an individual determina¬ 
tion made upon the facts of each case. 

Here, the appellant, is in no way injured by the fact that 
intervenor will not provide service to the percentage of the 

“ Generally, the Standards do not specify that an application deviating 
therefrom will not be granted. Instead they merely state how certain fac¬ 
tors will be considered by the Commission. A rare exception is the pro¬ 
vision which states that “no station will be licensed for operation with 
less than 40 kc separation from another station, if the area enclosed by the 
25 mv/m groundwave contours of the two stations overlap”, 1 Pike & Fischer, 
R R Part 2, page 81:113. Deviations from this provision, unlike the case 
with many other provisions such as the 10 percent rule in dispute in this case, 
have not been permitted. 
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population within its. own normally protected area which the 
Standards specify. Intervenor will supply a needed service to 
many people previously without any primary radio service, and 
the Commission with justification determined this warranted 
granting its application even though the operation authorized 
is not strictly in accordance with the optimum coverage pro¬ 
posed in the Standards of Good Engineering Practice. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the appeal of Beaumont Broadcasting Corporation from the 
Commission’s grant of the application of Ozarks Broadcast¬ 
ing Company for a construction permit to increase the operat¬ 
ing power of Station KWTO, Springfield, Missouri, should be 
dismissed. 
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